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SPECIAL PROCEEDINGS No.: 20907/2017 

Rapporteur: The Honourable Manuel Marchena Gómez 

Judicial Administration Clerk: The Honourable Ms María Antonia Cao Barredo 

 

 

SUPREME COURT 

Criminal Chamber 

 

Judgment No. 459/2019 

 

The Honourable Justices 

Manuel Marchena Gómez 

Andrés Martínez Arrieta 

Juan Ramón Berdugo Gómez de la Torre 

Luciano Varela Castro 

Antonio del Moral García 

Andrés Palomo del Arco 

Ana María Ferrer García 

 

In Madrid, 14 October 2019. 

 

This Criminal Chamber, on behalf of His Majesty the King, at an oral and 

public trial, has heard Special Proceedings No. 3/20907/2017, concerning charges 

of the criminal offences of rebellion, sedition, misappropriation of public funds, 

disobedience and membership of a criminal organisation against the following 

defendants. 

 

ORIOL JUNQUERAS I VIES and RAÜL ROMEVA I RUEDA, represented 

by the solicitor [procuradora] Celia López Ariza and assisted by counsel, Andreu 

Van Den Eynde Adroer, Estefanía Torrente Guerrero and Laia Altayó Mañosa. 
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CARME FORCADELL I LLUÍS, represented by the solicitor Emilio Martínez 

Benítez and assisted by counsel, Olga Arderiu Ripoll and Raimon Tomàs 

Vinardell. 

 

JORDI TURULL I NEGRE, JOSEP RULL I ANDREU and JORDI 

SÁNCHEZ I PICANYOL, represented by the solicitor Aníbal Bordallo Huidobro 

and assisted by counsel, Jordi Pina Massachs, Ana Bernaola Lorenzo, Francesc 

Homs i Molist and Miriam Company Marsá. 

 

JORDI CUIXART I NAVARRO, represented by the solicitor Luis Fernando 

Granados Bravo and assisted by counsel, Marina Roig Altozano, Alex Solà 

Paños, Benet Salellas Vilar, Marta Bolinches Chordá and Marc Serra Torrent. 

 

JOAQUIM FORN I CHIARIELLO and MERITXELL BORRÀS I SOLÉ, 

represented by the solicitor Carlos Ricardo Estévez Sanz and assisted by 

counsel, Javier Melero Merino, Judit Gené Creus and Francesc Homs i Molist. 

 

DOLORS BASSA I COLL, represented by the solicitor Aníbal Bordallo 

Huidobro and assisted by counsel, Mariano Bergés Tarilonte and Rodolfo López 

Redón. 

CARLES MUNDÓ I BLANCH, represented by the solicitor Ramón Blanco 

Blanco and assisted by counsel, Josep Riba Ciurana, Rosa María Calderón 

Gallart, Teresa Galve Uranga and Berta Viqueira Sierra. 

 

SANTIAGO VILA I VICENTE, represented by the solicitor Gema Sáinz de 

la Torre Vilalta and assisted by counsel, Pablo Molins Amat, Juan Segarra 

Monferrer and Leticia Remírez Antuña. 

 

The Ministerio Fiscal [Public Prosecutor’s Office] was represented by the 

Prosecutors assigned to this Chamber, Consuelo Madrigal Martínez-Pereda, 

Jaime Moreno Verdejo, Javier Zaragoza Aguado and Fidel Ángel Cadena 

Serrano. 
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The Abogacía del Estado [the national Government’s own legal affairs 

department, which acts on instructions from the Government] was represented by 

Rosa María Seoane López and Elena Sáez Guillén. 

 

The Acusación Popular [Translator’s note: The institution of the acusación 

popular, enshrined in Article 125 of the Spanish Constitution, enables a natural or 

legal person to acquire, on public interest grounds, standing to prosecute 

someone for a criminal offence, even when not personally affected by that 

offence] brought by the political party VOX was represented by the solicitor María 

del Pilar Hidalgo López and argued for in court by counsel, Francisco Javier 

Ortega Smith-Molina, Pedro Fernández Hernández and Juan Cremades Gracia. 

The rapporteur was The Honourable Manuel Marchena Gómez. 

 

I. FACTUAL BACKGROUND 

 

ONE. On 30 October 2017, the General Registry of the Supreme Court 

received a charge sheet submitted by the Fiscal General del Estado [Spain’s chief 

public prosecutor] for offences of rebellion, sedition and misappropriation of public 

funds against Carme Forcadell i Lluís, President of the Parlament of Catalonia, 

and against the following members of the Bureau of the Parlament of Catalonia: 

Lluís María Corominas i Díaz, in his capacity as First Vice-President of the 

Parliament of Catalonia from 22 October 2015 to 25 July 2017, and since 17 July 

2017 as President of the parliamentary group Junts pel Sí; Lluís Guinó i Subirós, 

First Vice-President since 25 July 2017; Anna Simó i Castelló, First Secretary; 

Ramona Barrufet i Santacana, Fourth Secretary; and Joan Josep Nuet i Pujals, 

Third Secretary of the Bureau. 

 

The charges were brought against all the persons named above, other than 

Mr Nuet i Pujals, in their capacity as members of the Standing Deputation 

[Diputación Permanente] of the Parlament of Catalonia. 

 

TWO. A case file was created and registered in this Chamber under 

number 3/20907/2017. On 30 October 2017, in accordance with the previously 
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established order of rotation, the Justice Manuel Marchena Gómez was appointed 

as the rapporteur for this case, and on that same date an order was made to 

place the proceedings under the oversight of the rapporteur, who was to propose 

a ruling to the Chamber. 

 

THREE. By a ruling of 31 October 2017, the Second Chamber decided to: 

 

1) Declare that this Chamber had jurisdiction to investigate and, as the 

case might be, hear the trial for the charges of rebellion, sedition and 

misappropriation of public funds brought against Carme Forcadell i Lluís, Lluís 

María Corominas i Díaz, Lluís Guinó i Subirós, Anna Simó i Castelló, Ramona 

Barrufet i Santacana, and Joan Josep Nuet i Pujals. Likewise, if the investigating 

judge were to think fit, to extend this jurisdiction to other criminal proceedings then 

in progress that might concern acts that were inseparable from those originally 

attributed to the defendants. 

 

2) Appoint as Investigating Judge, in accordance with the established order 

of rotation, the Justice of this Chamber Pablo Llarena Conde, to whom the 

appointment would be notified accordingly. 

 

FOUR. On 17 November 2017, a direction was given to treat as a party to 

the proceedings, as Acusación Popular [private prosecution brought by a third 

party unconnected to the events making use of a constitutional right], the solicitor 

Ms Hidalgo López, acting for the political party VOX, after security had been paid 

into court. The Investigating Judge was authorised to give directions as 

appropriate under Article 280 of the Code of Criminal Procedure (Ley de 

Enjuiciamiento Criminal “LECrim”). 

 

A direction of 11 December 2017 declared that the security deposit of 

13,000 euros paid in cash into the deposit account of the Criminal Chamber of the 

High Court of Justice of Catalonia (Preliminary Proceedings No. 1/2016, joined to 

this case) was sufficient, and that person was admitted as a party to proceedings. 
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FIVE. In a direction given on 24 November 2017, it was decided to widen 

the scope of the subject matter under investigation in these special proceedings, 

and to claim from the Central Court of Investigation No. 3 of the National High 

Court [Audiencia Nacional] the case file for Preliminary Proceedings No. 82/2017 

then being conducted in that court against Carles Puigdemont i Casamajó, Oriol 

Junqueras i Vies, Jordi Turull i Negre, Raül Romeva i Rueda, Antoni Comín i 

Oliveres, Josep Rull i Andreu, Dolors Bassa i Coll, Meritxell Borràs i Solé, Clara 

Ponsatí i Obiols, Joaquim Forn i Chiariello, Lluís Puig i Gordi, Carles Mundó i 

Blanch, Santiago Vila i Vicente, Meritxell Serret i Aleu, Jordi Sánchez i Picanyol 

and Jordi Cuixart i Navarro. 

 

SIX. In a direction given on 22 December 2017, it was decided to widen the 

scope of the subject matter under investigation in these proceedings to include: 

Marta Rovira i Vergés (Spokesperson at the time of the events of the 

parliamentary group Junts pel Sí and General Secretary of the political party 

Esquerra Republicana de Cataluña); Mireia Boya Busquet (President of the 

Parliamentary Group of the Candidatura de Unidad Popular); Anna Gabriel 

Sabaté (Spokesperson of the Parliamentary Group of the Candidatura de Unidad 

Popular); Artur Mas Gavarró (Chairman of PDeCAT); Marta Pascal Capdevilla 

(General Coordinator of PDeCAT) and Neus Lloveras i Massana (Chair of the 

Association of Independent Municipalities, Asociación de Municipios 

Independentistas or “AMI”). 

 

SEVEN. On 13 February 2018, a direction was given to admit as a party to 

the proceedings the Abogacía del Estado [counsel for the national Government], 

bringing a private prosecution on behalf of the national Government (Ministry of 

the Treasury and the Civil Service). Subsequent proceedings were to involve that 

party. 

 

EIGHT. On 21 March 2018, a direction was given to: 

 

“Declare the following individuals to be defendants charged with offences of 

rebellion, contrary to Article 472 and related provisions of the Criminal Code: 
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Carles Puigdemont i Casamajó, Oriol Junqueras i Vies, Jordi Turull i Negre, Raül 

Romeva i Rueda, Antonio Comín i Oliveres, Josep Rull i Andreu, Dolors Bassa i 

Coll, Clara Ponsatí i Obiols, Joaquim Forn i Chiariello, Jordi Sánchez Picanyol, 

Jordi Cuixart Navarro, Carme Forcadell i Lluís and Marta Rovira i Vergés. 

 

Declare the following individuals to be defendants charged with offences of 

disobedience, contrary to Article 410 of the Criminal Code: Lluís María Corominas 

i Díaz, Lluís Guinó y Subirós, Anna Isabel Simó i Castelló, Ramona Barrufet i 

Santacana, Joan Josep Nuet i Pujals, Meritxell Borràs i Solé, Lluís Puig i Gordi, 

Carles Mundó i Blanch, Santiago Vila i Vicente, Meritxell Serret i Aleu, Mireia Aran 

Boya Busquet and Anna Gabriel Sabaté. 

 

Declare the following individuals to be defendants charged with an offence 

of misappropriation of public funds, under the terms expressed in previous legal 

grounds: Carles Puigdemont i Casamajó, Oriol Junqueras i Vies, Jordi Turull i 

Negre, Raül Romeva i Rueda, Meritxell Borràs i Solé, Clara Ponsatí i Obiols, 

Antoni Comín i Oliveres, Joaquim Forn i Chiariello, Josep Rull i Andreu, Lluís Puig 

i Gordi, Carles Mundó i Blanch, Dolors Bassa i Coll, Santiago Vila i Vicente and 

Meritxell Serret i Aleu. 

 

The precautionary measure of provisional detention, with rights to 

communication and without bail, is to be kept in place for Oriol Junqueras i Vies, 

Joaquim Forn i Chiariello, Jordi Sánchez Picanyol and Jordi Cuixart Navarro, in 

the form expressed in the request for release filed by the latter defendant in his 

written document of 1 March 2018. 

 

The personal precautionary measures ordered with respect to Carles 

Puigdemont i Casamajó, Anna Gabriel Sabaté, Antonio Comín i Oliveres, Clara 

Ponsatí i Obiols, Lluís Puig i Gordi and Meritxell Serret i Aleu, are to be kept in 

place. 

 

A new sum of 2,135,948.60 euros is fixed as security for economic liabilities 

that could arise from these proceedings, which must be posted jointly and 
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severally by the following defendants: Carles Puigdemont i Casamajó, Oriol 

Junqueras i Vies, Jordi Turull i Negre, Raül Romeva i Rueda, Meritxell Borràs i 

Solé, Clara Ponsatí i Obiols, Antoni Comín i Oliveres, Joaquim Forn i Chiariello, 

Josep Rull i Andreu, Lluís Puig i Gordi, Carles Mundó i Blanch, Dolors Bassa i 

Coll, Santiago Vila i Vicente and Meritxell Serret i Aleu.” 

 

A ruling of 9 May 2018 dismissed the applications to vary the previous 

direction [recursos de reforma]. A ruling of 26 June 2018 dismissed the appeals 

[recursos de apelación] against the ruling of 9 May 2018. 

 

NINE. On 9 July 2018, an order was made, inter alia, to declare the 

investigation file to be complete, and to refer the proceedings and evidence to the 

court having jurisdiction to hear the case.  

 

Also by a ruling of 9 July 2018, the defendants Antoni Comín i Oliveres, 

Lluis Puig i Gordi, María Mertixell Serret i Aleu, Carles Puigdemont i Casamajó, 

Clara Ponsatí i Obiols, Marta Rovira i Vergés and Anna Gabriel Sabaté were 

declared to be in contempt, and a direction was given to suspend the proceedings 

in relation to those persons until they were found. 

 

TEN. On 3 August 2018, the Ministerio Fiscal [Public Prosecutor’s Office] 

applied for confirmation of the ruling declaring the investigation to be complete 

and for the opening of the oral trial proceedings for the offences and against the 

defendants specified in the Ministerio’s application. 

 

The Abogacía del Estado, on 6 August 2018, and the Acusación Popular, 

on 27 August 2018, likewise applied for confirmation of the ruling declaring the 

investigation to be complete and for the opening of the oral trial proceedings. 

 

Applications were made for the case to be dismissed, or, in the alternative, 

if such applications did not succeed, for the declaration of the investigation file 

being complete to be revoked and investigation proceedings to continue 

accordingly, were submitted by the legal representatives of the defendants: Oriol 
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Junqueras i Vies and Raül Romeva i Rueda (5 October 2018); Joaquim Forn i 

Chiariello (5 October 2018); Jordi Sánchez i Picanyol (8 October 2018); Jordi 

Cuixart i Navarro (5 October 2018); Carme Forcadell i Lluís (8 October 2018); 

Josep Rull i Andreu and Jordi Turull i Negre (8 October  2018); Meritxell Borràs i 

Solé (5 October 2018); Lluís María Corominas i Díaz, Ramona Barrufet i 

Santacana and Lluís Guinó i Subirós (28 September 2018); Carles Mundó i 

Blanch (5 October 2018) and Anna Simó i Castelló (8 October 2018); Joan Josep 

Nuet i Pujals (9 October 2018); and Mireia Boya Busquet (8 October 2018). 

 

ELEVEN. On 25 October 2018, a ruling was made to confirm the 

declaration of completion of the investigation file issued by the Investigating 

Judge on 9 July 2018. 

 

TWELVE. On 25 October 2018, the following decision was issued: 

 

“1. The oral trial is declared open: a) for the facts that the formal accusation [auto 

de procesamiento] characterises as an offence of rebellion contrary to Article 472 

and related provisions of the Criminal Code, in respect of Oriol Junqueras Vies, 

Joaquim Forn Chiariello, Jordi Turull Negre, Raúl Romeva Rueda, Josep Rull 

Andreu, Dolors Bassa Coll, Carme Forcadell Luis, Jordi Sánchez Picanyol and 

Jordi Cuixart Navarro; b) for the facts that the formal accusation characterises as 

an offence of misappropriation of public funds contrary to Article 432 and related 

provisions of the Criminal Code, in respect of Oriol Junqueras Vies, Joaquim Forn 

Chiariello, Jordi Turull Negre, Raúl Romeva Rueda, Josep Rull Andreu, Dolors 

Bassa Coll, Meritxell Borràs Solé, Carles Mundó Blanch, and Santiago Vila 

Vicente; c) for the facts that the formal accusation characterises as an offence of 

disobedience contrary to Article 410 and related provisions of the Criminal Code, 

in respect of Lluís María Corominas Díaz, Lluís Guinó Subirás, Anna Isabel 

SimóCastelló, Ramona Barrufet Santacana, Joan Josep Nuet Pujals, Mireia Boya 

Busquets, Meritxell Borràs Solé, Carles Mundó Blanch and Santiago Vila Vicente. 

 

2. The case is entirely dismissed in respect of Neus Lloveras Massana, 

Marta Pascal Capdevila and Artur Mas Gavarró. 
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3. This order is to be served on the Ministerio Fiscal [Public Prosecutor’s 

Office], the Abogacía del Estado [counsel for the national Government and the 

Acusación Popular [private prosecution brought by an unaffected third party 

making use of a constitutional right] in accordance with Article 649 LECrim. 

 

4. The Chamber is composed of Andrés Palomo del Arco and Ana María 

Ferrer García.” 

 

THIRTEEN. The Ministerio Fiscal [Public Prosecutor’’s Office] submitted 

draft conclusions, characterising the facts as constituting the following offences: 

 

A) Rebellion, contrary to Articles 472(1), (5) and (7), 473(1) (first indent) 

(promoters and/or ringleaders) and (2) (misappropriation of public funds) and 478 

of the Criminal Code. 

 

B) Rebellion, contrary to Articles 472(1), (5) and (7), 473(1) (first indent) 

(promoters and/or ringleaders) and 478 of the Criminal Code. 

 

C) Rebellion, contrary to Articles 472(1), (5) and (7), 473(1) (second indent) 

and (2) (misappropriation of public funds) and 478 of the Criminal Code. 

 

D) Misappropriation of public funds, contrary to Article 432(1) and (3)(b), 

second paragraph, of the Criminal Code, in relation to Article 252 of the Criminal 

Code. 

 

E) A continuing offence of serious disobedience committed by a public 

authority, contrary to Article 410(1) of the Criminal Code, in relation to Article 74 of 

the Criminal Code. 

 

The Ministerio Fiscal asserted that the following persons were guilty of the 

offences referred to above: 
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- Oriol Junqueras i Vies, of the offence of rebellion referred to in section A). 

The Ministerio Fiscal requested that sanctions be imposed of 25 years’ 

imprisonment and 25 years’ absolute disqualification from holding public office or 

employment. 

 

- Carme Forcadell i Lluís, Jordi Sánchez i Picanyol and Jordi Cuixart i 

Navarro, of the offence of rebellion referred to in section B). The Ministerio Fiscal 

requested that sanctions be imposed of 17 years’ imprisonment and 17 years’ 

absolute disqualification from holding public office or employment. 

 

- Joaquim Forn i Chiariello, Jordi Turull i Negre, Raül Romeva i Rueda, 

Josep Rull i Andreu and Dolors Bassa i Coll, of the offence of rebellion referred to 

in section C). The Ministerio Fiscal requested that sanctions be imposed of 16 

years’ imprisonment and 16 years’ absolute disqualification from holding public 

office or employment. 

 

-  Meritxell Borràs i Solé, Carles Mundó i Blanch and Santiago Vila i 

Vicente, of the offence of misappropriation of public funds referred to in section 

D). The Ministerio Fiscal requested that sanctions be imposed of 7 years’ 

imprisonment and 16 years’ absolute disqualification from holding public office or 

employment. 

 

- Meritxell Borràs i Solé, Carles Mundó i Blanch, Santiago Vila i Vicente, Lluís 

María Corominas i Díaz, Lluís Guinó i Subirós, Anna Isabel Simó i Castelló, 

Ramona Barrufet i Santacana, Mireia Boya Busquet and Joan Josep Nuet i 

Pujals, of the offence of serious disobedience referred to in section E). The 

Ministerio Fiscal requested that sanctions be imposed, for the first eight 

defendants named above, of a fine rated at 100 euros daily over 10 months, and 1 

year and 8 months’ special disqualification from holding public office or 

employment (specifically, for theexercise of elective public office and government 

and/or administration functions, whether local, provincial, regional, national or 

supranational); and a fine rated at 100 euros daily over 8 months and 1 year and 4 

months’ special disqualification from employment or public office (specifically, for 
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the exercise of elective public office and government and/or administration 

functions, whether local, provincial, regional, national or supranational), for Joan 

Josep Nuet i Pujals. 

 

Finally, the Ministerio Fiscal requested that costs be awarded against the 

defendants, and, as to civil liability, that the evidence and judgment be referred to 

the Court of Auditors [Tribunal de Cuentas], in accordance with Articles 18(2) of 

Organic Law 1/1982, of 12 May, of the Court of Auditors [Ley Orgánica 1/1982, de 

12 de mayo, del Tribunal de Cuentas], and Articles 16, 17 and 49(3) of the Law on 

the Functioning of the Court of Auditors [Ley de Funcionamiento del Tribunal de 

Cuentas], for the determination and final recovery of the total amount of misused 

public funds. 

 

FOURTEEN. The Abogacía del Estado [counsel for the national 

Government] submitted draft conclusions, characterising the facts as constituting 

the following offences: 

 

A) Sedition, contrary to Articles 544 and 545(1) of the Criminal Code. 

 

B) Misappropriation of public funds, contrary to Article 432(1)) and (3) of the 

Criminal Code. 

 

The offences were asserted to be interrelated for a common purpose. 

 

C) A continuing offence of serious disobedience committed by a public 

authority, contrary to Article 410(1) of the Criminal Code, in relation to Article 74 of 

the Criminal Code. 

 

The Abogacía del Estado asserted that the following persons were guilty of 

the offences referred to above: 

 

- Oriol Junqueras i Vies, of the offences of sedition and misappropriation of 

public funds referred to in sections A) and B). The Abogacía del Estado requested 
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that sanctions be imposed of 12 years’ imprisonment and 12 years’ absolute 

disqualification from holding public office or employment. 

 

- Carme Forcadell i Lluís, of the offence of sedition referred to in section A). 

The Abogacía del Estado requested that sanctions be imposed of 10 years’ 

imprisonment and 10 years’ absolute disqualification from holding public office or 

employment.- Jordi Sánchez i Picanyol and Jordi Cuixart i Navarro, of the offence 

of sedition referred to in section A). The Abogacía del Estado requested that 

sanctions be imposed of 8 years’ imprisonment and 8 years’ absolute 

disqualification from holding public office or employment. 

 

- Joaquim Forn i Chiariello, Jordi Turull i Negre, Raül Romeva i Rueda, 

Josep Rull i Andreu and - Dolors Bassa i Coll, of the offences of sedition and 

misappropriation of public funds referred to in sections A) and B). The Abogacía 

del Estado requested that sanctions be imposed of 11 years and 6 months’ 

imprisonment and 11 years and 6 months’ absolute disqualification from holding 

public office or employment. 

 

- Meritxell Borràs i Solé, Carles Mundó i Blanch and Santiago Vila i Vicente, 

of the offence of misappropriation of public funds referred to in section B). The 

Abogacía del Estado requested that sanctions be imposed of 7 years’ 

imprisonment and 10 years’ absolute disqualification from holding public office or 

employment. 

 

- Meritxell Borràs i Solé, Carles Mundó i Blanch, Santiago Vila i Vicente, 

Lluís María Corominas i Díaz, Lluís Guinó i Subirós, Anna Isabel Simó i Castelló, 

Ramona Barrufet i Santacana, Mireia Boya Busquet and Joan Josep Nuet i 

Pujals, of the offence of serious disobedience referred to in section C). The 

Abogacía del Estado requested that sanctions be imposed, for the first seven 

defendants named above, of a fine rated at 100 euros daily over 10 months, and 1 

year and 8 months’ special disqualification from holding public office or 

employment exercise of elective public office and government and/or 

administration functions, whether local, provincial, regional, national or 
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supranational); and a fine rated at 100 euros daily over 8 months,and 1 year and 4 

months’ special disqualification from employment or public office (specifically, for 

the exercise of elective public office and government and/or administration 

functions, whether local, provincial, regional, national or supranational), for Mireia 

Boya Busquet and Joan Josep Nuet i Pujals. 

 

Finally, the Abogacía del Estado requested that costs be awarded against 

the defendants, including costs incurred by the private prosecution pursued by the 

Abogacía, and, as to civil liability, that the evidence and judgment be referred to 

the Court of Auditors [Tribunal de Cuentas], in accordance with Articles 18(2) of 

Organic Law 1/1982, of 12 May, of the Court of Auditors [Ley Orgánica 1/1982, de 

12 de mayo, del Tribunal de Cuentas], and Articles 16, 17 and 49(3) of the Law on 

the Functioning of the Court of Auditors [Ley de Funcionamiento del Tribunal de 

Cuentas], for the determination and final recovery of the total amount of misused 

public funds. 

 

FIFTEEN. The Acusación Popular [private prosecution brought by an 

unaffected third party making use of a constitutional right], represented by the 

solicitor Ms Hidalgo López, submitted draft conclusions, characterising the facts 

as constituting offences of:A) Rebellion, contrary to Articles 472(5) and (7), 473(1) 

and (2) and 478 of the Criminal Code. 

 

B) In the alternative to the above, sedition, contrary to Articles 544 and 

545(1) of the Criminal Code. 

 

C) Criminal organisation, contrary to Articles 570A(1) and 2(a) and (c) and 

570C(2) of the Criminal Code. 

 

D) Misappropriation of public funds, contrary to Article 432(1) and (3)(a) 

and (b), of the Criminal Code, in relation to Article 252 of the Criminal Code. 

 

E) A continuing offence of serious disobedience, contrary to Article 410 and 

related provisions of the Criminal Code. 
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The Acusación Popular asserted that all the offences engaged the 

aggravating circumstances specified in Article 22(4) and (7) of the Criminal Code, 

and that the following persons were guilty of the offences referred to above: 

 

- Oriol Junqueras i Vies, Jordi Sánchez i Picanyol, Jordi Cuixart i Navarro, 

Joaquim Forn i Chiariello, Jordi Turull i Negre, Raül Romeva i Rueda, Josep Rull i 

Andreu and Dolors Bassa i Coll, of two offences of rebellion, as referred to in 

section A). The Acusación Popular requested the imposition of sanctions, for each 

offence, of 25 years’ imprisonment and 20 years’ absolute disqualification from 

holding public office or employment; or, alternatively to the foregoing, of two 

offences of sedition, as referred to in section B), for which sanctions were 

requested, for each offence, of 15 years’ imprisonment and 15 years’ absolute 

disqualification from holding public office or employment. 

 

- Carme Forcadell i Lluís, of two offences of rebellion, as referred to in 

section A). The Acusación Popular requested the imposition of sanctions, for each 

offence, of 25 years’ imprisonment and 20 years’ absolute disqualification from 

holding public office or employment; or, alternatively to the foregoing, of two 

offences of sedition, as referred to in section B), for which sanctions were 

requested, for each offence, of 15 years’ imprisonment and 15 years’ absolute 

disqualification from holding public office or employment; or, alternatively, of an 

offence of serious disobedience as referred to in section E), for which sanctions 

were requested a fine rated at 9,000 euros monthly over 12 months, and a 2-year 

special disqualification from public office or employment. 

 

- Oriol Junqueras i Vies, Carme Forcadell i Lluís, Jordi Sánchez i Picanyol, 

Jordi Cuixart i Navarro, Joaquim Forn i Chiariello, Jordi Turull i Negre, Raül 

Romeva i Rueda, Josep Rull i Andreu, Dolors Bassa i Coll, Meritxell Borràs i Solé, 

Carles Mundó i Blanch, Santiago Vila i Vicente, Lluís María Corominas i Díaz, 

Lluís Guinó i Subirós, Anna Isabel Simó i Castelló, Ramona Barrufet i Santacana,  

Mireia Boya Busquet and Joan Josep Nuet i Pujals, of an offence of criminal 

organisation, as referred to in section C), for which sanctions were requested of 
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12 years’ imprisonment and 20 years’ special disqualification for all economic 

activities or legal transactions related to the activities of the criminal organisation 

or group or with their own roles within them. 

 

- Oriol Junqueras i Vies, Joaquim Forn i Chiariello, Jordi Turull i Negre, 

Raül Romeva i Rueda, Josep Rull i Andreu, Dolors Bassa i Coll,  Meritxell Borràs i 

Solé, Carles Mundó i Blanch and Santiago Vila i Vicente, of the offence of 

misappropriation of public funds referred to in section D). The people’s 

prosecution requested that sanctions be imposed of 12 years’ imprisonment and 

20 years’ absolute disqualification from holding public office or employment. 

 

- Meritxell Borràs i Solé, Carles Mundó i Blanch, Santiago Vila i Vicente, 

Lluís María Corominas i Díaz, Lluís Guinó i Subirós, Anna Isabel Simó i Castelló, 

Ramona Barrufet i Santacana,   Mireia Boya Busquet and Joan Josep Nuet i 

Pujals, of the offence of serious disobedience referred to in section E). The 

Acusación Popular requested that sanctions be imposed of a fine rated at 9,000 

euros monthly over 12 months, and 2 years’ special disqualification from holding 

public office or employment. 

 

Finally, the Acusación Popular requested that costs be awarded against the 

defendants, including costs incurred by the Acusación Popular itself, and, as to 

civil liability, that Oriol Junqueras i Vies, Joaquim Forn i Chiariello, Jordi Turull i 

Negre, Raül Romeva i Rueda, Josep Rull i Andreu, Dolors Bassa i Coll, Meritxell 

Borràs i Solé, Carles Mundó i Blanch and Santiago Vila i Vicente be ordered to 

pay, jointly and severally, the sum of 4,279,985.03 euros in respect of the public 

funds misused. 

 

SIXTEEN. After the Ministerio Fiscal [Public Prosecutor’s Office] and the 

other prosecutions had submitted their pleadings, under Articles 666(1) et seq. 

LECrim [Code of Criminal Procedure], counsel for the defendants disputed the 

Court’s jurisdiction as a prior issue. 
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After the statutory formalities, on 11 December 2018 the challenge to the 

Court’s jurisdiction was given leave to be considered and, by a direction of 11 

December 2018, the date was appointed for the hearing, which took place on 18 

December 2018. 

 

On 27 December 2018, the following decision was issued: 

 

“1. The challenge to the Court’s jurisdiction raised as a prior issue by the 

legal representatives of the defendants Oriol Junqueras, Raül Romeva, Jordi 

Turull, Josep Rull, Joaquin Forn, Jordi Sánchez, Jordi Cuixart, Dolores Bassa, 

Carme Forcadell, Meritxell Borràs, Carles Mundó and Santiago Vila is dismissed.   

 

We affirm this Chamber’s jurisdiction to examine the facts that the 

Ministerio Fiscal [Public Prosecutor’s Office], the Abogacía del Estado [counsel for 

the national Government] and the Acusación Popular [private prosecution brought 

by an unaffected third party making use of a constitutional right] believe to be 

offences of rebellion, sedition, misappropriation of public funds and disobedience 

by the defendants. 

 

2. The challenge to the Court’s jurisdiction raised by the legal 

representatives of the defendants Lluis María Corominas, Lluis Guinó, Anna 

Isabel Simó, Ramona Barrufet Santacana, Joan Josep Nuet and Mireia Aran Boya 

is allowed. 

 

For the reasons set out in Legal Ground 4, we order that certified copies of 

the evidence be referred to the Chamber of Civil and Criminal Matters of the High 

Court of Justice of Catalonia [Sala de lo Civil y Penal del Tribunal Superior de 

Justicia de Cataluña] for a trial of the defendants who stand accused by the 

Ministerio Fiscal of the continuing offence of disobedience and of the defendants 

accused by the Acusación Popular of a further offence of criminal organisation. 

3. The proceedings file is to be served again on the defendants named in 

the first section of these operative provisions for the purpose of their submitting a 
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statement of defence within the remaining term, which was set at 10 days from 

the day following notification of this ruling.  

 

The above was notified to counsel for the defendants by means of a now 

final case-management direction issued by the Justice Administration Clerk on 27 

November 2018.” 

 

SEVENTEEN. On 16 January 2019, Oriol Junqueras i Vies and Raül 

Romeva i Rueda, represented by the solicitor Celia López Ariza, submitted draft 

conclusions requesting that they be fully acquitted, with all determinations to be 

made in their favour, because the facts did not constitute an offence. 

 

On 15 January 2019, Carme Forcadell i Lluís, represented by the solicitor 

Emilio Martínez Benítez, submitted draft conclusions requesting that she be fully 

acquitted, with all determinations to be made in her favour, because the facts did 

not constitute an offence. 

 

On 16 January 2019, Jordi Turull i Negre, Josep Rull i Andreu and Jordi 

Sánchez i Picanyol, represented by the solicitor Aníbal Bordallo Huidobro, 

submitted statements of defence requesting that they be fully acquitted, with all 

determinations to be made in their favour, because the facts did not constitute an 

offence. 

 

On 15 January 2019, Jordi Cuixart i Navarro, represented by the solicitor 

Luis Fernando Granados Bravo, submitted a statement of defence requesting that 

he be fully acquitted, with all determinations to be made in his favour, because the 

facts did not constitute an offence. 

 

On 15 January 2019, Joaquim Forn i Chiariello, represented by the solicitor 

Carlos Ricardo Estévez Sanz, submitted a statement of defence requesting that 

he be fully acquitted, with all determinations to be made in his favour, because the 

facts did not constitute an offence. 
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On 16 January 2019, Dolors Bassa i Coll, represented by the solicitor 

Aníbal Bordallo Huidobro, submitted a statement of defence requesting that she 

be fully acquitted, with all determinations to be made in her favour, because the 

facts did not constitute an offence. 

 

On 16 January 2019, Meritxell Borràs i Solé, represented by the solicitor 

Carlos Ricardo Estévez Sanz, submitted a statement of defence requesting that 

she be fully acquitted, with all determinations to be made in her favour, because 

the facts did not constitute an offence. 

 

On 15 January 2019, Carles Mundó i Blanch, represented by the solicitor 

Ramón Blanco Blanco, submitted a statement of defence requesting that he be 

fully acquitted, with all determinations to be made in his favour, because the facts 

did not constitute an offence. 

 

On 16 January 2019, Santiago Vila i Vicente, represented by the solicitor 

Gema Sáinz de la Torre Vilalta, submitted a statement of defence requesting that 

he be fully acquitted, with all determinations to be made in his favour, because the 

facts did not constitute an offence. 

 

EIGHTEEN. After the submission of those pleadings, on 1 February 2019 a 

direction was given for evidence to be admitted. 

 

Next, the dates were appointed for the conduct of the oral trial, which took 

place on 12, 13, 14, 19, 20, 21, 26, 27 and 28 February; 4, 5, 6, 7, 11, 12, 13, 14, 

19, 20, 21, 25, 26, 27 and 28 March; 2, 3, 4, 9, 10, 11, 15, 16, 17, 23,  4, 25, 29 

and 30 April; 6, 7, 8, 9, 13, 14, 22, 23, 27, 28 and 29 May; and 4, 11 and 12 June 

2019. 

 

The President of the Generalitat of Catalonia attended four of the oral trial 

sessions (12, 21 and 26 February and 12 June). Also present at several sessions 

were the President of the Parlament of Catalonia, RogerTorrent i Ramió, and the 

Vice-President of the Generalitat of Catalonia, Pere Aragonés i García. Moreover, 
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several Ministers of the Govern [Catalan regional government], members of the 

national and regional parliaments and senior officials of the Autonomous Region 

attended trial sessions. Members of the Govern who attended trial sessions 

included Ester Capella i Farré, Minister for Justice, Alfred Bosch Pascual, Minister 

for Foreign Action, Institutional Relations and Transparency, Miquel Buch i Moya, 

Minister for the Interior, and Elsa Artadi Vila and Meritxell Budó i Pla, who 

successively held office as Minister for the Office of the President and 

Spokesperson of the Government of Catalonia. 

 

All such persons had preferential seating set aside for them as a matter of 

protocol. 

 

The defendants’ family members also had seats set aside for them in the 

courtroom. 

 

NINETEEN. In the course of the trial, the Ministerio Fiscal [Public 

Prosecutor’s Office] and the Abogacía del Estado [counsel for the national 

Government] modified their draft conclusions to bring them into line with the 

determinations of the Court in its ruling of 27 December 2018, and thus dropped 

charges against Lluís María Corominas i Díaz, Lluís Guinó i Subirós, Anna Isabel 

Simó i Castelló, Ramona Barrufet i Santacana, Mireia Boya Busquet and Joan 

Josep Nuet i Pujals. 

 

Furthermore, the Ministerio Fiscal, in its written submission, made changes 

to point 1 of its conclusions, and requested the application of Article 36(2) of the 

Criminal Code, when, having spotted a clerical error in the document served on 

the other parties in the course of the hearing, the Ministerio Fiscal made clear at 

the hearing itself that no alteration was intended of the characterisation of the 

offences as stated in the draft conclusions or of the sanctions requested, which 

the Ministerio now ratified. 

The Acusación Popular [private prosecution brought by an unaffected third 

party, making use of a constitutional right] modified its draft conclusions by 
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withdrawing the charges of criminal organisation and misuse of funds against 

Santiago Vila i Vicente. 

 

Counsel for the defendants affirmed their draft conclusions as final. 

 

However, defence counsel for Oriol Junqueras i Vies and Raül Romeva i 

Rueda submitted a fourth conclusion in the alternative to their draft conclusions, 

arguing the defendants were exempt from liability by virtue of Article 20(7) of the 

Criminal Code because they had acted in the legitimate exercise of a right. 

 

Defence counsel for Carme Forcadell i Lluís also submitted final 

conclusions, traversing the issues of fact and disputing the existence of the 

offences with which she was charged. In the alternative, the defence argued that 

the defendant’s conduct was protected by parliamentary privilege under Article 

57(1) of the Statute of Autonomy of Catalonia [Estatuto de Autonomía de 

Cataluña] and by the exemption under Article 20(7) of the Criminal Code, arising 

from her having acted in performance of a duty and in the legitimate exercise of a 

right or office, or under Article 20(5) of the Criminal Code, for having acted out of 

necessity. 

 

Defence counsel for Jordi Turull i Negre, Josep Rull i Andreu and Jordi 

Sánchez i Picanyol likewise submitted final conclusions, giving an alternative 

account of the facts and characterising them differently for legal purposes, and 

introducing a fourth conclusion requesting a finding that the exemption under 

Article 20(7) of the Criminal Code applies by reason of the defendants having 

acted in legitimate exercise of the right to freedom of thought (Article 16(1) of the 

Spanish Constitution and Article 9 the European Charter of Human Rights), to 

freedom of expression (Article 20 Spanish Constitution and Article 10 European 

Charter of Human Rights), of peaceful assembly (Article 21 Spanish Constitution 

and Article 11 European Charter of Human Rights) or of association (Article 22 

Spanish Constitution and Article 11 European Charter of Human Rights). 
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Defence counsel for Jordi Cuixart i Navarro modified point 4 of their draft 

conclusions and requested, in the alternative, a finding that the exemption under 

Article 20(7) of the Criminal Code applies by reason of the defendant having 

acted in the legitimate exercise of the right to freedom of expression, freedom of 

thought, freedom of association and of participation in public affairs. 

 

Finally, defence counsel for Carles Mundó i Blanch submitted final 

conclusions, with no change as to the characterisation of the facts, and again 

seeking acquittal by reason of the facts not constituting any codified offence. 

 

Following this, and after closing arguments had been made and the 

defendants’ right to the last word had been exercised, the oral trial procedure 

ended, pending a verdict and judgment. The ensuing deliberations continued until 

11 October 2019. 

 

TWENTY. As to the personal situation of the defendants, Oriol Junqueras i 

Vies was remanded in custody by reason of this criminal case on 2 November 

2017. On 14 May 2019 he was granted special leave by this Court to be 

temporarily released on 21 May 2019 to attend the opening of the Congreso de 

los Diputados [Spanish national parliament]. 

 

Carme Forcadell i Lluís was remanded in custody by reason of this criminal 

case from 9 November 2017 to 10 November 2017. She was again remanded in 

custody on 23 March 2018. On 25 September 2019 this Court granted her special 

leave to be temporarily released to visit her grandson. 

 

Jordi Sánchez i Picanyol was remanded in custody by reason of this 

criminal case on 16 October 2017. On 14 May 2019 he was granted special leave 

by this Court to be temporarily released on 21 May 2019 to attend the opening of 

the Congreso de los Diputados. 

 

Jordi Cuixart i Navarro was remanded in custody by reason of this criminal 

case on 16 October 2017. He was granted special leave by this Court on 21 
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January 2019 to visit his father in the Hospital Clínic, on 9 August 2019 to 

undergo surgery on 14 and 15 August 2019, on 3 September 2019 to be in 

attendance at the birth of his son on 23 September 2019, and subsequently to be 

temporarily released due to the health problems of a family member. 

 

Joaquim Forn i Chiariello was remanded in custody by reason of this 

criminal case on 2 November 2017. On 14 June 2019 he was granted special 

leave by this Court to be temporarily released on 15 June 2019 to attend the 

opening of the Ayuntamiento de Barcelona [assembly of Barcelona city council]. 

 

Jordi Turull i Negre was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. He was again remanded in 

custody on 23 March 2018. He was granted special leave by this Court on 2 

November 2018 (released to visit a family member at the Hospital de Mollet del 

Valles), 14 May 2019 (released on 21 May 2019 to attend the opening of the 

Congreso de los Diputados), 6 August 2019 (released to visit a family member in 

hospital on 7 August 2019), 26 August 2019 (released to visit a family member in 

hospital on 26 August 2019), 27 August 2019 (released to visit a family member in 

hospital on 27 August 2019), 29 August 2019 (released to visit a family member in 

hospital on 29 August 2019), and 5 September 2019 (released to visit a family 

member in hospital on 6 September 2019). 

 

Raül Romeva i Rueda was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. He was again remanded in 

custody on 23 March 2018. On 14 May 2019 he was granted special leave by this 

Court to be temporarily released on 21 May 2019 to attend the opening of the 

Senado [upper house of Spain’s national parliament]. 

 

Josep Rull i Andreu was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. He was again remanded in 

custody on 23 March 2018. He was granted special leave by this Court on 14 May 

2019 (released on 21 May 2019 to attend the opening of the Congreso de los 

Diputados), 4 July 2019 (released to visit a family member in hospital on 4 July 
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2019), 11 July 2019 (released to visit a family member undergoing surgery in 

hospital on 20 August 2019), and 21 August 2019 (released to visit a family 

member in hospital on 22 August 2019). 

 

Dolors Bassa i Coll was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. She was again remanded in 

custody on 23 March 2018. On 9 December 2018 this Court granted her special 

leave to be temporarily released to visit a family member at the Clínica Girona. 

 

Meritxell Borràs i Solé was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. 

 

Carles Mundó i Blanch was remanded in custody by reason of this criminal 

case from 2 November 2017 to 4 December 2017. 

 

Santiago Vila i Vicente was remanded in custody by reason of this criminal 

case from 2 November 2017 to 3 November 2017. 

 

PROVEN FACTS 

 

1. On 8 September 2017, the Diario Oficial de la Generalitat [the official 

gazette of the regional government of Catalonia] No. 7451-A published Ley del 

Parlament de Cataluña 20/2017, 8 de septiembre, de transitoriedad jurídica y 

fundacional de la República [“Law of the Catalan Parliament 20/2017, of 8 of 

September, on the legal and foundational transition of the Republic”]. 

 

This statute, comprising 89 articles and three final provisions, set out 

unilateral proclamations of secession from the prevailing constitutional system. 

The statute was held out as the supreme norm of the Catalan legal order until the 

Constitution of the new Republic were adopted. That norm proclaimed that 

Catalonia was thus constituted as a democratic and social Republic under the rule 

of law, where sovereignty rested with the people of Catalonia, and, in Arán, with 

the aranés people, from whence emanate all powers of the State. For the 
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purposes of the exercise of its full sovereignty, the territory of Catalonia was 

declared to be composed of the land, including the subsurface, within its pre-

existing geographic and administrative boundaries, and its territorial waters, 

including the seabed and the subsurface, and the airspace situated above the 

land and territorial waters of Catalonia. 

 

Among other innovations, the statute declared the abolition of constitutional 

monarchy and made the President of the Republic head of the Catalan State: he 

was to act as its highest representative. The High Court of Justice of Catalonia 

was to be transformed into the Supreme Court of Catalonia, the supreme judicial 

organ in all orders of law, crowning the organisation of the judiciary of Catalonia. 

The norm instituted a model of self-rule for the judiciary inspired by coordinated 

action with the executive, and allowed judges who had held office for three years 

before the entry into force of the statute to continue in office. However, judges 

who had been in office for less than three years in Catalonia were stripped of their 

constitutional assurance of immunity from dismissal insofar as the statute made 

reference to a “right of integration” to be requested by judges then in office in 

accordance with a procedure to be specified by future regulations. 

 

The Fiscal General of Catalonia [chief public prosecutor] was to be 

appointed by the Parlament, having been nominated by the Government of the 

Generalitat based on a report from the Governance Chamber of the [new Catalan] 

Supreme Court. 

 

The statute altered the legal rules on the nationality of Catalan residents, 

redrew the territorial boundaries of the new State, and decreed that the Catalan 

State was the successor in title to all the assets and rights of the Spanish State in 

Catalonia. The new law also made provision for the employment of civil servants 

so far serving with central and regional bodies, subject to such adaptations as 

might be thought necessary for the actual situation of the new State. The 

Generalitat was constituted as the tax authority, with powers to set, collect and 

manage all taxes and revenue under public law; it was also the customs and 

excise authority for Catalan territory. 
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2. Ley 19/2017, 6 de septiembre, the statute governing the so-called 

referendum of self-determination, was published in the Diario Oficial de la 

Generalitat No. 7449A, of 6 September 2017. 

 

The preamble stated that the passing of the statute sprang from a flowing 

together of the historic legitimacy and legal and institutional tradition of the 

Catalan people with the right of self-determination of peoples enshrined in 

international law and jurisprudence. The act of passing this law was described as 

an “act of sovereignty”. 

 

The statute itself made clear that if the tally of validly cast votes were to 

result in there being more affirmative than negative votes, that outcome would 

entail the independence of Catalonia. For that purpose, the Parlament of 

Catalonia, within the two days following the proclamation of the official results by 

the Sindicatura Electoral [electoral board], was to hold an ordinary sitting to adopt 

the formal declaration of independence of Catalonia, specify its effects and 

commence the constituent process. 

 

3. These two statutes, which were followed by implementing regulations, 

were part of a concerted strategy pursued by the main defendants. The intention 

was to create an apparent legal endorsement that would lead citizens to believe 

that when they cast their vote they would be contributing to the foundational act of 

the independent Republic of Catalonia. The joint enterprise involved an 

assignment of roles among the various players. Carme Forcadell Lluis was 

President of the Parlament; Oriol Junqueras i Vies was at that time Vice President 

and Minister for Economy and Finance; Raül Romeva i Rueda, Minister for the 

Department of Institutional and External Affairs and Transparency; Josep Rull i 

Andreu, Minister for Territory and Sustainability; Dolors Bassa i Coll, Minister for 

Employment, Social Affairs and Families; Meritxell Borràs i Solé, Minister for 

Governance, Public Authorities and Families; and Carles Mundó i Blanch, Minister 

for Justice. 
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Santiago Vila i Vicente was initially Minister for Culture and later, in early 

July 2017, became the head of the Department of Enterprise and Knowledge. At 

that time, the defendant Jordi Turull i Negre joined the Government as Minister for 

the Office of the President. The Ministry for the Interior was assigned in that same 

cabinet reshuffle to Joaquim Forn i Chiariello. 

 

Besides the role taken on by the President of the Parlament and by the 

members of the regional executive, it was necessary to achieve a mass turnout of 

thousands and thousands of citizens, such as to be able, as might be required in 

the moment, to neutralise any use of power by the judicial and governmental 

authorities of the State. For this aim of achieving a large turnout in the referendum 

held out as an expression of the “right to decide”, the common purpose was joined 

by the defendants Jordi Sánchez Picanyol and Jordi Cuixart Navarro. They were 

the leaders, respectively, of the Asamblea Nacional Catalana (the “Catalan 

national assembly”, “ANC”) and of Omnium Cultural (“OC”). These citizen 

organisations were placed by their two principal leaders at the service of the 

intention to exert political pressure devised in concert with the rest of the 

defendants. 

 

4. The citizens of Catalonia were called upon to cast their votes on 1 

October 2017. The referendum question appearing on ballot papers was: 

“¿Quiere que Cataluña sea un estado independiente en forma de república?” [Do 

you wish that Catalonia should become an independent state in the form of a 

republic?] The statute governing the referendum determined that the outcome 

would be binding: if the tally of validly cast votes were higher for affirmative votes 

than negative votes, then that result would, by operation of law [ope legis], entail 

the independence of Catalonia, and would be followed by a formal declaration of 

the Parlament specifying the effects of such independence and commencing the 

constituent process. 

 

According to figures released by the government of the Generalitat, the 

referendum results were as follows: of a total 5,500,000 people having suffrage, 

the turnout of voters came to 2,286,217. “Yes” votes were counted at 2,044,058. 
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This figure was 37% of the electoral roll, and slightly above one quarter (27%) of 

the total population of Catalonia at that time. 

 

On 1 October itself, in the absence of any genuine electoral roll listing the 

identities of potential voters, recourse was had to a so-called “universal roll”. In 

reality, this was a euphemism used at a press conference by the defendants Mr 

Turull and Mr Romeva. Any citizen at all could vote at a polling station of his or 

her choice, regardless of his or her place of residence or of the circumstances 

that normally determine registration on an electoral roll. 

The absence of an electoral roll supported by assurances of authenticity, 

and the actions of the police forces of the State, in fulfilment of court decisions 

that, days before, had ordered the seizure of all electoral materials, prevented any 

regulated appointment of polling station officials [presidentes de mesa electoral]. 

Hence polling stations were staffed by those members of the public who 

happened to be earliest to arrive at the polling station. 

 

In a letter of 2 June 2017 to the President of the Generalitat, the President 

of the Venice Commission of the Council of Europe rejected an invitation to 

cooperate with the holding of the referendum of 1 October. In its letter, the Venice 

Commission explained that the requested cooperation of the Catalan authorities 

with the Commission was subject to the consent of the Spanish authorities. 

Moreover, the Venice Commission said that in the past it had stressed that any 

referendum necessarily was to be held in full compliance with the Constitution and 

applicable law. 

 

Three days after the 1 October referendum, the Junta Electoral Central 

[Spain’s central electoral board] adopted Resolution No. 90/2017 (file 109/165): 

“The Central Electoral Board, the organ at the head of the electoral administration 

that is competent to declare and publish the results of all referenda held in Spain 

and, likewise, competent in elections to the Parliament of Catalonia by reason of 

transitional provision 2 of the Statute of Autonomy [of Catalonia], having examined 

the queries put to it, at a meeting today, in an ordinary session, has decided to 

publicly announce: 
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1) On 1 October 2017 no process has taken place in Catalonia that might 

be considered as a referendum in any of the forms provided for in law, because: 

(i) the person who convoked the event was incompetent to do so; (ii) the manner 

in which the event was called was in breach of final decisions of the Constitutional 

Court and the High Court of Justice of Catalonia; (iii) its purpose was 

unconstitutional; (iv) there was a visible absence of any assurance of impartiality 

or transparency in its implementation, scrutiny and control. 

 

2) Therefore, the results being held out as the outcome of the so-called 

referendum of self-determination are of no value whatever. 

 

5. On 10 October 2017, the President of the Generalitat [the regional 

executive] appeared before the Parlament [the regional legislature] in a plenary 

session. The session (which started late because of disagreement among some of 

the political forces as to the text that was to be read out) was the occasion for the 

President to give an account of the outcome of the vote and state that he would 

abide by the mandate of the people of Catalonia to make the region an 

independent State in the form of a republic. Immediately afterwards, he said, “… 

with that same solemnity, the government and I propose that the Parlament 

suspend the effects of the declaration of independence so that in the coming 

weeks we may commence a dialogue, without which it is impossible to reach a 

solution. We firmly believe that the moment requires a de-escalation of tension 

and, more than that, a clear intention to move forward with the expressed wishes 

and mandate of the people of Catalonia… in this stage of dialogue that we are 

willing to commence.” 

 

After that speech, the members of the parliamentary groups Junts pel Sí 

and CUP-CC signed what they described as a declaration of independence. In 

that declaration, they resolved to: (a) constitute the Catalan Republic as an 

independent and sovereign state; (b) provide for the entry into force of the Ley de 

Transitoriedad Jurídica y Fundacional de la República [Law of Legal and 

Foundational Transition of the Republic]; (c) commence a constituent process; (d) 
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declare their willingness to open negotiations with the Spanish State on an equal 

footing; (e) communicate to the international community and to the authorities of 

the European Union the constitution of the Catalan Republic and the proposal of 

negotiations with the Spanish State, while appealing to the those States and to 

international organisations to recognise the Catalan Republic as an independent 

and sovereign state; (f) urge the government of the Generalitat to take such steps 

as might be necessary to support the full effectiveness of the declaration of 

independence and of the provisions of the Law of Legal and Foundational 

Transition of the Republic; and (g) call upon each and every citizen to build a 

State that translates collective aspirations into action and conduct. 

 

The document was signed outside the parliamentary assembly room. 

 

6. On 27 October 2017, four members of regional parliament who are not 

now defendants, of the groups Junts pel Si and CUP, submitted to the Bureau of 

the Parlament two draft motions to be voted on in a plenary assembly. The first 

concerned a declaration of independence of Catalonia that was identical in 

content to the declaration made outside the Parlament and referred to earlier; the 

second concerned the commencement of a constituent process for the new 

republic, involving the creation of an advisory board and to be completed by 

calling a referendum where the text of the Constitution of Catalonia would be put 

to the vote. 

 

The proposals were put through the relevant procedure and then voted on 

by 82 of the 135 members of the Parlament. The rest of parliamentarians left the 

assembly room, stating that the proposals were illegal. The vote was taken by 

secret ballot. 

 

The so-called declaration of independence was passed, with 70 votes in 

favour, 10 against and 2 abstentions, out of a total of 135 members of regional 

parliament. The act had no effect in practice, because, on 27 October 2017, the 

Senado [upper house of Spain’s national parliament], sitting in a plenary session, 

passed a resolution adopting measures as necessary to ensure compliance with 
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constitutional duties and protection of the public interest by the Generalitat 

[Catalan regional executive] (Boletín Oficial del Estado [Official Gazette of the 

State], or “BOE”, of 27 October 2017), and ordering the immediate removal of all 

members of the current Generalitat, the dissolution of the regional parliament, and 

the calling of elections for the formation of a new regional parliament. 

 

7. That symbolic and ineffective declaration of independence was the 

outcome of a legislative process undertaken in overt and contemptuous disregard 

of all the demands and requisitions made by the Constitutional Court, which, over 

and again, in notifications addressed to the defendants personally, warned that 

these initiatives were illegal. The Court’s requisitions were ignored, as was the 

legally mandatory suspension of the parliamentary acts challenged in the 

Constitutional Court by the national government. 

 

The Letrado Mayor [Senior Counsel] and the Secretary General of the 

Parlament [Catalan regional parliament] stated in their respective reports that the 

admission to parliamentary process of those Bills was contrary to the prohibitions 

issued by the Constitutional Court, as mentioned earlier, and were in breach of 

express requisitions to prevent or halt any initiative that might involve ignoring or 

evading the nullity of the parliamentary resolutions implemented by those new 

Bills. Despite being warned of such illegality, the Mesa [Bureau of Parliament] 

listed the Bills in the order of business and allowed the legislative initiative to take 

its course, admitting the Bills to urgent parliamentary process and rejecting the 

request that they be reconsidered. Hence the parliamentary processing of the 

referendum and transition Bills took place on the basis of a minutely specific 

interpretation of the rules and regulations of the Parlament, with the sole aim of 

lending unusual speed to the passing of those draft statutes, and, even more, of 

silencing the parliamentary groups that had expressed disagreement with the 

process of secession. 

 

In a plenary session, the Consejo de Garantías Estatutarias de Cataluña 

[Council of Regional Constitutional Safeguards of Catalonia], the regional 

government body that sees that the regional government’s provisions are 
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consistent with the Estatuto [regional constitution] and the Spanish Constitution, 

adopted two decisions, dated 6 and 7 September 2017. Those decisions were to: 

(a) communicate to the Parlament that, in legislative procedure, it is mandatory, 

after publishing any proposed Bill, to seek an opinion within a given deadline from 

the Consejo to safeguard the rights of members of regional parliament in the 

exercise of their functions, and that it falls to the Bureau to send such request for 

an opinion to the Consejo; and (b) state that all Bills, without exception, that are 

processed in the Parliament of Catalonia, before final adoption, must be capable 

of forming the subject matter of a request for an opinion from the Consejo, given 

the mandatory nature of such opinion, if such opinion is sought by persons with 

standing to do so. 

 

The plenary session of the Parlament, after some of the members present 

left the session following a debate in which they pointed out the illegality of the 

proposed decisions, passed both Bills as Ley 19/2017, of 6 September, on the 

self-determination referendum (Official Gazette of the Autonomous Government of 

Catalonia of 6 September 2017) and Ley 20/2017, of 8 September, on the legal 

and foundational transition of the Republic (Official Gazette of the Autonomous 

Government of Catalonia of 8 September 2017). 

 

The decisions of the Bureau to admit to parliamentary process, and the 

decisions of the plenary session of the Parliament, which included deliberation 

and voting on both Bills in the order of business of 6 and 7 September, in 

disregard of the essential formalities of legislative procedure, were declared void 

by respective rulings of the Constitutional Court, Nos. 123/2017 and 124/2017, of 

19 September 2017. Both rulings declared that they were enforceable immediately 

from publication, which took place in BOE No. 229, of 22 September 2017, and 

ordered that copies of evidence be sent to the Ministerio Fiscal [Public Prosecutor] 

against the President of the Parlament of Catalonia, Carme Forcadell, and other 

members of the Bureau, for breach of their statutory mandate in connection with 

the facts forming the subject matter of enforcement, insofar as they permitted 

admission of the Bills to parliamentary process. 
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Both statutes were challenged by the national Government, and suspended 

by the Constitutional Court in orders issued on 7 September 2017. Ley 19/2017 

was finally declared void under Constitutional Court judgement STC 114/2017 of 

17 October 2017, and Ley 20/2017 was declared void by Constitutional Court 

judgement STC 124/2017 of 8 November 2017. The Constitutional Court’s 

decisions again gave warnings as to the illegality of future decisions and the 

possibility of incurring criminal liability. The suspension orders were notified 

personally, including such warnings, to the members of the Bureau and the 

Govern [regional government] and to other authorities (in this case, members of 

the regional electoral board, the Sindicatura Electoral). 

 

7.1. The challenges that marked the parliamentary process surrounding 

Leyes 19 and 20 of 2017 were supported by a broad-ranging battery of appeals 

and requisitions lodged by the national Government in the Constitutional Court 

itself against previous, contemporaneous and subsequent parliamentary initiatives 

that were designed to pave the way to the referendum that was finally held on 1 

October. The aim of such challenges was to render ineffective a normative body 

that was in open contradiction with the constitutional foundations of the system. 

 

The Bureau of the Parlament, composed of seven members and chaired by 

the defendant Carme Forcadell, has among its functions that of characterising 

parliamentary papers and documents for legal purposes, and declaring whether or 

not they are to be admitted to parliamentary process. Hence all proposals 

contrary to the constitutional order ought to have been refused parliamentary 

process and halted. The Bureau President (other members of the Bureau are 

being prosecuted in other criminal courts) disregarded the many personal 

warnings and requisitions addressed to her by the Constitutional Court to the 

effect that she was to abstain from admitting such initiatives to parliamentary 

process. She voted systematically in favour of their being admitted, and thus 

paved the way to the violation of the national Constitution, the regional 

constitution and general statute law, and the court decisions that were intended to 

restore legality. 
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7.2. The first initiative that was admitted to parliamentary process allowed 

for the passing by the plenary session of the Parlament of Resolution 1/IX of 9 

November 2015, concerning the commencement of a political process in 

Catalonia, as a consequence of the electoral results of 27 September 2015, for 

the creation of an independent Catalan State. Paragraph 6 of the Resolution 

proclaimed that the Parlament and the process of “disconnection” “… shall not be 

subject to the decisions of the institutions of the Spanish State: specifically, of the 

Constitutional Court.” 

 

The initiative was admitted to parliamentary process by the Bureau and 

challenged in the Constitutional Court, which, in its judgment 259/2015 of 2 

December 2015, declared it to be unconstitutional. 

 

7.3. The second initiative led to the approval of Resolution 5/XI of 20 

January 2016 for the creation of a Committee for the Examination of the 

Constituent Process. Said committee was established on 28 January 2016 and 

reached the conclusion that the objective was to achieve separation from Spanish 

laws by unilateral means, i.e. through illegal procedures.  

 

 Constitutional Court ruling no. 141/2016 of 19 July declared said activity by 

the Committee to be unconstitutional and warned the members of the Bureau of 

their duty not to admit initiatives of this kind. However, despite the warning, said 

Committee’s conclusions were debated in the Catalan Parlament on 27 July 2016 

and were passed by Resolution 263/XI of 27 July 2016. 

 

 Constitutional Court Ruling no. 170/2016 of 6 October declared this 

resolution invalid. It also ordered that the ruling be notified in person to the 

President of the Parlament of Catalonia and the other members of the Bureau and 

the General Secretary, as well as the President and other members of the 

Governing Council of the Generalitat of Catalonia. They were further instructed to 

refrain from performing any actions that might give effect to Resolution 263/XI and 

advised of their duty to prevent or halt any legal or substantive initiative that might 

directly or indirectly entail disregarding or evading the invalidity of the 
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aforementioned resolution and they were warned of the possible responsibilities, 

including those of a criminal nature, that they might incur if they failed to comply 

with the Court’s orders. 

 

 7.4. The third initiative, admitted by the Bureau on 4 October 2016, 

contained proposals to call upon the Government of the Generalitat to hold a 

binding referendum on the independence of Catalonia and undertake a constituent 

process if this option received a majority of the votes cast. It gave rise to 

Resolution 306/XI of 4 October, in which Catalonia’s right to self-determination 

was proclaimed again - contrary to the decisions of the Constitutional Court - and 

the Government was called upon to initiate the plebiscite and to provide all the 

resources needed to do so. 

 

 Constitutional Court ruling no. 24/2017 of 14 February declared the 

Resolution invalid. It also ordered that the ruling be notified in person to the 

President of the Parlament of Catalonia and the other members of the Bureau and 

the General Secretary, as well as the President and other members of the 

Governing Council of the Generalitat of Catalonia. They were further instructed to 

refrain from performing any actions that might give effect to the invalidated 

paragraphs of Resolution 306/XI and advised of their duty to prevent or halt any 

legal or substantive initiative that might directly or indirectly entail disregarding or 

evading the invalidity of those paragraphs of said resolution and they were warned 

of the possible responsibilities, including those of a criminal nature, that they might 

incur if they failed to comply with the Court’s orders. Finally, it ordered that a 

certified copy be submitted to the Ministerio Fiscal. 

 

 7.5. The next initiative was embodied in Resolution 807/XI of 7 September 

2017, which designated the members of the Electoral Commission. That resolution 

was suspended by a Constitutional Court ruling of the same date - notified in 

person to the members of the Government, of the Bureau and of the Commission - 

in which coercive fines were imposed on the designated members. Subsequently, 

the Constitutional Court Judgment of 31 October 2017 declared the 

aforementioned Resolution invalid. 
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 The European Court of Human Rights in Strasbourg dismissed complaint 

no. 70219/17, brought by one of the individuals on whom the coercive fines were 

imposed as a member of the electoral commission, in its Decision in the case of 

Aumatell i Arnau v Spain of 11 September 2018. 

 

 Finally, presentation of the results of the illegal referendum was requested 

on 4 October 2017 and said act was suspended by a ruling of the Constitutional 

Court dated 5 October 2017. The Bureau met on the same day. The Senior 

Counsel and the General Secretary issued a written warning that this entailed 

applying rules suspended by the Constitutional Court. The Bureau agreed, with a 

vote in favour on the part of the President - Ms Forcadell - to admit the request 

and subsequently reject the request for review. 

 

 A ruling of the Constitutional Court of 5 October 2017 admitted an appeal 

for constitutional protection with regard to said decisions and ordered the 

temporary suspension thereof. The ruling was notified to the members of the 

Bureau and they were advised again of their duty to prevent or halt any initiative 

that might entail evading the suspension. 

 

 On 6 October 2017 the Government of the Generalitat informed the 

Parlament of the result of the referendum by means of a letter signed by the Vice-

President of the Government of the Generalitat Mr Oriol Junqueras, its spokesman 

Mr Jordi Turull and the regional minister for External Relations Mr Raül Romeva 

and stated that “Yes” had won with 90.18% of the votes cast. 

 

 7.6. Previously, the move towards what was presented as the road to 

independence, with a flagrant failure to comply with the basic principles of our 

legal system, had been marked by a number of other fundamental milestones. 

 

 As such, on 30 March 2015 the illegal action agreement was formalised by 

the establishment of a road map with regard to the independence process, agreed 

by the political parties Convergencia Democratica de Catalunya (represented by 
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Mr Josep Rull Andreu) and Esquerra Republicana de Catalunya, with the pro-

sovereignty bodies Òmnium Cultural (represented by an individual who is now 

deceased), Catalan National Assembly (represented by its president at the time 

Carme Forcadell Lluís) and the Association of Municipalities for Independence 

(AMI, represented by its vice-president at the time). 

 

 The preliminary agreement announced that the elections due to be held on 

27 September 2015 would act as a plebiscite, such that a vote for pro-sovereignty 

candidates would imply a declaration in favour of the independence of Catalonia 

and immediately starting a national process of transition that would lead to the 

proclamation of the republic of Catalonia in a maximum period of eighteen months, 

with the creation and implementation of the necessary structures for the new State 

and the preparation of a draft constitution within ten months, which should be put 

to a binding referendum which, if the vote was in favour, would allow 

independence to be proclaimed.  

  

 On 12 April 2015 the Assemblea Nacional Catalana - a month before the 

defendant Mr Jordi Sánchez became president - approved its own road map in 

which it stated that it would ensure implementation of the resolutions of the 

Parlament of Catalonia with regard to moving the process forward, paying special 

attention “to laws on separation, calling and holding a binding referendum under 

the established terms and the immediate proclamation of independence in the 

event that YES wins”. Regarding executive power, it stated that it would have to 

work in coordination with the Government to achieve maximum international 

support regarding the right to self-determination and recognition of the new 

Catalan State. It also indicated expressly that, in view of the possibility that the 

Generalitat of Catalonia might be “subjected to political and legal intervention by 

the Spanish State and/or an outlawed pro-sovereignty party [...] the general public 

emerges as the political agent driving the independence process”. 

 

 8. Until the referendum was held, parliamentary activity was supplemented 

by a significant number of regulatory acts intended to facilitate what the 

Constitutional Court had declared illegal. The requisitions notified in person to the 
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defendants were not sufficient to prevent the organisation of said plebiscite which 

was presented as the legitimate expression of the “right to decide”. 

 

 8.1. In tandem with the parliamentary activity described above, on 9 June 

2017, after a meeting with all the members of the Governing Council, the Vice-

President of the Generalitat, the defendant Mr Oriol Junqueras, in the Pati dels 

Tarongers [Courtyard of the orange trees] in the Palace of the Generalitat, 

presented the question that was going to be posed in the self-determination 

referendum and established 1 October as the date it was to be held. They were 

accompanied by all the members of the Government, the President of the 

Parlament, some of the members of the Bureau and several members of the 

Parlament representing Junts pel Sí and CUP. 

 

 On 4 July 2017, at an event at the National Theatre of Catalonia, it was 

announced that the government intended to organise the self-determination 

referendum which the co-defendant Mr Junqueras predicted would be held with 

the “outright opposition of the State”. 

 

 8.2. To ensure that the Autonomous Regional Police, which is 

organisationally and functionally subordinate to the Generalitat Ministry of the 

Interior, did not impede the referendum planned by the co-defendants by 

complying with the constitutional legality in force, Mr Jordi Jané was replaced by 

the defendant Mr Joaquín Forn in mid-July 2017 so that he would give his 

unconditional support to the holding of the referendum. A few days later, in view of 

the direction in which events were heading, the Generalitat’s incumbent Director 

General of Police, Mr Albert Batlle, also resigned. 

 

 The regional ministers of Education, Ms Meritxell Ruiz Isem, and of the 

Presidency, Ms Neus Munté Fernández, were dismissed for the same reason and 

at the same time and their posts were occupied by Ms Clara Ponsatí and the 

defendant Mr Jordi Turull. At the same point the Regional Minister for Industry Mr 

Jordi Baiget was also dismissed, as a result of stating in an interview that he 

believed it was irresponsible to hold a unilateral referendum. 
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 In the same moth, July 2017, the Government of the Generalitat passed 

Decrees 108/17 of 17 July and 110/17 of 18 July restructuring the responsibilities 

of the various Departments and Ministries, such that the administration of electoral 

processes was transferred entirely to the office of the Vice-President of the 

Generalitat, who was the defendant Mr Oriol Junqueras. 

 

 8.3 On 6 September 2017, after the Parlament of Catalonia passed Law 

19/2017 on the self-determination referendum, all the members of the Government 

of the Generalitat (President, Vice-President and 12 Regional Ministers) signed 

Decree 139/2017 calling the referendum. The Plenary Session of the 

Constitutional Court handed down a ruling dated 7 September 2017 suspending 

the application thereof and issued the corresponding personal warnings in order to 

prevent non-compliance and regarding potential criminal liabilities and said decree 

was declared unconstitutional and invalid by means of Judgment no. 122/2017 of 

31 October 2017. 

 

 On the same day, 6 September 2017, at the proposal of the Department of 

the Vice-President’s office and of Economy and Finance of the Generalitat of 

Catalonia, the Autonomous Government approved Decree 140/2017 of 6 

September on supplementary rules for the organisation of the Catalan Self-

determination Referendum, which contained provisions on electoral administration 

through the Commissions, preparation of the census, appointment of 

representatives at polling stations, institutional and election campaigns with the 

use of public spaces and the media, the procedure for voting in person and from 

abroad, ballot boxes, election documents, vote counting, staff collaborating with 

the electoral administration, international observers and labour administration of 

the participants and the impact on their work arrangements. The Decree was 

signed by the President of the Generalitat and the Vice-President of the 

Government and regional minister of Economy and Finance, the defendant Mr 

Oriol Junqueras. The Plenary Session of the Constitutional Court, via the ruling of 

7 September 2017, suspended its application, with the indicated warnings, 

personally notifying the members of the autonomous regional Government and 
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numerous authorities. It was declared unconstitutional and invalid by judgment no. 

121/2017 of 31 October 2017. 

 

8.4. In September 2017, the Comptroller General of the Generalitat ceased 

sending information to the Spanish Ministry of Finance and announced that the 

Vice-President and Regional Minister for the Economy and Finance, Mr Oriol 

Junqueras, dispensed with the obligation to submit accounting information and, as 

their superior, derogated the comptrollers concerned from the requirement to do 

so. In these circumstances, in view of the serious breach of the principles of 

Organic Law 2/2002 and the failure to comply with of the rest of the economic and 

financial obligations incurred by the Government of the Generalitat, the 

Government Delegate Committee for Economic Affairs issued a Resolution dated 

15 September 2017, published by Order HFP/878/2017 of 15 September (Official 

State Gazette of 16 September 2017), increasing the checks that were established 

and had not been implemented and establishing a mechanism to manage 

payment of certain budgetary appropriations directly to the Generalitat’s creditors, 

only against an invoice notified by the Comptroller General. In addition to this, it 

subjected all the Autonomous Region’s debt operations, including “short-term” 

operations, to prior authorisation by the Council of Ministers. Among many other 

measures, it was provided that all contracting and intervening bodies that 

supervised administrative actions for the delivery of goods or provision of services 

to the Autonomous Region of Catalonia or its public sector bodies, should issue an 

“undertaking of responsibility” indicating that said goods or services are not related 

to the funding of illegal activities: Said undertaking of responsibility must be 

delivered to the successful tenderer and the Ministry of Finance. It was also 

provided that the Generalitat could not order the actual completion of any 

payments for services contracted with credit institutions without presenting a 

certificate from the comptroller verifying that the payment was not related in any 

way to the funding of activities that were illegal or had been prohibited by the 

courts. 

 

 A Resolution of the Government of the Generalitat dated 7 September 2017 

- proposed by the Vice President Mr Oriol Junqueras and the Regional Ministers of 
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the Presidency, Mr Jordi Turull, and for Institutional and External Relations, Mr 

Raül Romeva - authorised the various departments to perform the actions and 

procurement necessary to hold the referendum. 

 

 The resolution in question established the following in these words: “to 

ensure the proper preparation of the electoral process, the Government, in its role 

of electoral administration, takes on direct responsibility on a collegial basis for 

issuing instructions to the competent departments or units, inter alia, procurement, 

approving expenditure and any political and administrative actions necessary to 

give effect to the holding of the referendum. 

 

 Specifically, by way of information, the authorisation extends, but is not 

limited, to: a) preparing, printing, supplying and distributing the necessary electoral 

material (ballot boxes, ballot papers, envelopes, polling station protocols, 

handbooks for polling station staff, badges, credentials...); b) drawing up the 

electoral roll, the formal notification and processing thereof, where necessary, to 

members of the public, and the printing thereof to be used on polling day in 

accordance with data protection regulations; c) informing Catalans residing abroad 

who have the right to vote of the mechanism by which they can exercise their right 

to vote; d) creating a website to provide information and acquiring domain 

reservations and hosting services, as well as using existing ones; e) 

commissioning, contracting and designing institutional communication campaigns, 

as well as those relating to the electoral administration’s collaborators; f) defining 

census areas and polling stations, appointing and formally notifying polling station 

staff; g) using spaces owned by or with right of use corresponding to the 

Generalitat of Catalonia and subordinate agencies and bodies; h) creating a 

registry of the electoral administration’s collaborators; i) using, in general terms, 

the human, material and technological resources necessary to ensure the proper 

organisation and completion of the Catalan self-determination referendum, as well 

as those that are already available”. 

 



 

41 
 

 The last section added that “the above-mentioned decisions and actions will 

be taken collectively and on a collegial basis by the members of the Government, 

and borne jointly and severally.” 

 

9. The defendants Mr Jordi Sánchez Picanyol and Mr Jordi Cuixart Navarro were 

the leaders of the Assemblea Nacional Catalana (ANC) and Òmnium Cultural 

(OC), respectively. Their contribution was decisive for the intended purposes. Both 

associations have a broad and historical background of mass mobilisation. Messrs 

Sánchez and Cuixart have an indisputable capacity for leadership. The lack of 

violence in mass gatherings added a hallmark that strengthened their power to 

attract support. Hence, both defendants took on a leading role in public 

mobilisation focused on holding the referendum. Their organisational and 

functional autonomy and their system of operating as an assembly have not 

impeded them from maintaining close contact with nationalist political leaders in 

recent years. This has allowed them to take an active part in designing the various 

road maps that have been tracing the supposed path to independence. 

 

 On 20 September 2017 the defendants Mr Jordi Sánchez and Mr Jordi 

Cuixart called upon the public to appear at the offices of the Ministry of the Vice-

presidency, Economy and Finance of the Autonomous Government of Catalonia, 

located at 19-21 Rambla de Catalunya, Barcelona. This call was corroborated 

through their own Twitter accounts and those of the organisations they led. The 

reason for this was that by order of Court of Investigation no. 13 in Barcelona, 

officers of the Judicial Police Group of the Civil Guard in Barcelona had made a 

number of arrests and initiated enforcement of the court decision to search the 

Ministry’s facilities to find elements and information that would facilitate 

identification of those responsible for announcing the referendum planned for 1 

October and stop it from taking place. 

 

 The organisations ANC and OC used the website www.crídademocracia.cat 

- specifically the subpage www.cridademocracia.cat/whatsappi - to offer the option 

of joining WhatsApp groups where people were invited to mobilise and to be in 

permanent contact to receive alerts and be able to be organised if necessary. 
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Indeed, on the same day, 20 September, OC sent WhatsApp messages at 08:55 

calling upon people to gather at the Regional Ministries of Foreign Relations, 

Welfare and Family, and Governance, as well as the Regional Ministries of Vice 

Presidency, Economy and Finance. 

 

 The calls not only divulged that the Civil Guard were carrying out an 

intervention to stop the referendum, they also broadcast the location where the 

legal search was taking place, urged the public to defend Catalan institutions, 

demanded that the Civil Guard free the individuals who had been arrested and 

asked Catalans to mobilise. They encouraged them by saying that they could not 

take on all of them, that the law enforcement agencies had made a mistake and 

that they had declared war on those who wanted to vote. 

 

 The Civil Guard officers who were members of the court-appointed task 

force arrived at the Ministry about 08:00 on 20 September 2017 and parked their 

vehicles outside the door. Over the subsequent minutes the number of people 

arriving increased steadily to the point that at 10:30 that morning the protesters 

had completely surrounded the building preventing the court-appointed task force 

from performing its normal functions. 

 

 Protected solely by the small number of Mossos d’Esquadra who are 

responsible on a daily basis for routine supervision at the access to the building, 

who did not receive any reinforcements throughout the day except for the arrival of 

mediation officers, the events unfolded in the presence of approximately 40,000 

protesters who crowded together in an atmosphere in which cries of protest 

against the presence of the task force coexisted with festive activities, some 

spontaneous, others instigated by the organisers. 

 

 The security perimeter required by the task force was not established, such 

that there was no means of access other walking through the thousands of 

protesters gathered there using a narrow human corridor down which it was only 

possible to move in single file and which was not a cordon controlled by the police 

but was merely made up of volunteers from the body that organised the protest - 
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ANC - who wore vests identifying them as members of that organisation. This 

corridor was not sufficient to allow the task force to transfer the items they seized 

or even merely to permit the officers to move through, as was the case with the 

mediation Mossos who, the people present having failed to recognise them as 

such, had objects thrown at them and had to take refuge hastily in the nearby 

building. 

 

 The social organisations that encouraged the gathering set up a platform 

and distributed water and sandwiches among those present. 

 

 The mobilisation prevented the Civil Guard from taking the detainees who, 

pursuant to procedural laws should be present at the search, into the building. It 

also prevented the court order from being implemented in fully normal conditions. 

The Civil Guard vehicles, three Nissan Patrols with official markings and 

registration plates PGC-5313-N, PGC-2446-N and PGC 5314-C and four 

unmarked vehicles Renault Megane PGC-8401-C, Ford Focus PGC-8019-C, 

Laguna Renault PGC-6504-B and Hyundai 120 PGC-8784-C, suffered significant 

damage. 

 

 It was only possible at around 00:00 to arrange for the Judicial 

Administration Clerk from Court of Investigation no. 13 in Barcelona to leave the 

location safely, which she did by mixing in with the audience leaving a theatre in 

the adjacent building, which it was necessary to access from the rooftop. The 

remaining Civil Guard officers were obliged to leave when the demonstration had 

dispersed, specifically doing so in two groups, one at 04:00 on 21 September and 

the other at 07:00 on the same day. 

 

 The last protesters were dispersed in the early morning following a police 

charge performed by the Mossos riot squad.  

 

 During the disturbances, the defendant Mr Jordi Sánchez became the 

protestors’ interlocutor with the responding police officers and imposed conditions 

to perform his role effectively, refusing to allow the Civil Guard officers to take the 
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detainees into the building, unless they were willing to lead them through the 

crowd on foot. He also refused to allow Civil Guard officers to take charge of the 

police vehicles unless they approached the place where they were parked on foot, 

going through the mass of people surrounding them with no guarantee that they 

would not be harmed. When he was informed by the officers that there were 

weapons inside the cars, he took the necessary steps to isolate the vehicles.  

 

 At about 21:15 on the same day, the chief, at the time, of the Mossos riot 

squad (BRIMO) was able to see for himself the huge crowd that was gathering at 

the gates of the Vice President’s office and the Ministry of Economy, to the extent 

that he considered that it was impossible from a public safety perspective to clear 

the area. He spoke to the defendant Mr Sánchez, who exercised control over the 

mass of people to such an extent that he went so far as to reproach his 

interlocutor for the presence of the police officers: “…get the BRIMO out of here 

(...) what you’re doing isn’t what we agreed, get out of here”. As the night 

advanced, however, his attitude towards the officers became more collaborative. 

From the time Mr Jordi Cuixart arrived at the scene, he and Mr Jordi Sánchez 

addressed the crowd several times to marshal their actions. As such, on the 

afternoon of the 20th, Mr Cuixart, addressing the gathered people, demanded the 

release of all the detainees and challenged the State to go and seize the material 

that had been prepared for the referendum and that they had hidden in specific 

places. 

 

 Following these remarks, the defendant Mr Jordi Sánchez spoke and 

thanked those present for putting their trust in the pro-sovereignty organisations. 

He reminded them that these organisations had promised to take to the streets to 

defend the institutions whenever necessary and that they were there. He 

proclaimed that that was the day and that the time had come to take to the street 

to defend their dignity, the institutions and the referendum and that neither Rajoy 

nor the Constitutional Court nor the State Security Forces could stop them. He 

said that a short time previously he had met with the President of the Generalitat 

and that he had assured him that there would be a referendum. He finished by 

requesting that no one go home yet as they had a long and intense night ahead of 
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them and that they would have to work because they were the dream of a new 

country. 

 

 At approximately 23:41 both defendants, Mr Jordi Sánchez and Mr Jordi 

Cuixart, who had climbed on top of on one of the Civil Guard’s official cars, 

addressed those present once again. Mr Cuixart stated that he was speaking in 

the name of the pro-sovereignty organisations as well as PDeCat, ERC and CUP-

CC and announced that “they had all risen up” to fight for their freedom and said 

that “...from that pedestal” - a clear reference to the police vehicle - he and Mr 

Sánchez wished to call upon all of those present to mobilise continuously in 

defence of the detainees and summoned them to attend a gathering that would 

take place at 12:00 the following day at the High Court of Justice of Catalonia. For 

his part, Mr Jordi Sánchez addressed the crowd again and said that neither the 

Constitutional Court, nor Rajoy, nor the Civil Guard, nor anybody would be able to 

stop him and after asking those present to abandon that day’s protest, he asked 

them to attend the demonstration outside the High Court the following day. 

 

 These acts were promoted, led and desired by the defendants Messrs 

Sánchez and Cuixart, who kept the protest going until 00:00 - the time previously 

established and publicised as the end of the mobilisation - at which point he called 

upon people to demonstrate continuously and to turn out to demand the detainees’ 

freedom the next day outside the High Court of Justice of Catalonia. 

 

 9.1. Similar events intended to impede the normal functioning of the 

Administration of Justice took place during other searches and arrests ordered by 

the aforementioned Court of Investigation no. 13. 

 

As such, during the search of the residence of Mr José María Jové, approximately 

400 people gathered and prevented the police vehicle from leaving for about 15 

minutes. During the search of the offices of the Department of External Affairs, 

located at Vía Layetana 14, a crowd of 200 people with a hostile attitude caused 

the Civil Guard to place the Judicial Administration Clerk in an unmarked car. 

When the detainee Mr Xavier Puig Farré was taken out of the building, the 
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assembled people tried to take him away from the officers and the official vehicle 

was shaken and struck. During the search at the industrial units located at 

numbers 17, 18 and 19 at Urbanización Can Barris, Carrer S, in Bigues i Riells, 

Barcelona, the hostile attitude of a group of between 200 and 250 people gathered 

outside forced the Judicial Administration Clerk to leave the scene in an unmarked 

vehicle and eight vans with the seized material were damaged. Incidents also 

occurred during searches performed in the town of Berga. 

 

 The defendants Messrs Junqueras, Turull, Rull, Romeva, Forn, Sánchez 

and Cuixart and Mses Bassa and Forcadell posted messages on social media 

expressing solidarity, affection and commitment and expressions of gratitude, 

inciting people to participate actively in the referendum that had been declared 

illegal and encouraging a massive public turnout at the polls, even though they 

knew that the State Security Forces had been given specific instructions by the 

High Court of Justice of Catalonia to prevent it from being held. 

 

 As such, on 27 September 2017 Mr Oriol Junqueras addressed students 

telling them that they were essential to bring about the Republic and added that “it 

was a question of democracy, civil and social rights” and that the country felt proud 

of all of them; Mr Raül Romeva arranged through Diplocat for 33 members of 

parliament from 17 countries to be invited to monitor the illegal act internationally; 

Ms Carme Forcadell received the delegation at the Autonomous Parlament and 

declared that “the Mossos d’Esquadra did not accept the State control ordered by 

the State Prosecutor’s Office”; Mr Joaquim Forn said that “in the face of the 

discourse of fear from the Spanish government, we say: we will vote on 1-O [1 

October]” and added on 27 September 2017 that “the Police and the Civil Guard 

were coming to Catalonia to disrupt public order and all those police officers 

leaving places in the Spanish State as if they were going to war had nothing to do 

with them”; Mr Josep Rull stated on 21 September 2017 that he had prevented a 

ship from docking in Palamós bay to accommodate members of the National 

Police Force; on 22 September 2017 Messrs Sánchez and Cuixart, called for 

continuous mobilisation in a number of audiovisual and print media; Mr Jordi Turull 

said that “1-O is in the hands of the people” and that “on 1-O independence is at 
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stake”; Mr Jordi Cuixart declared on 27 September 2017 that “if yes won the 

republic would have to be proclaimed” and on 29 September 2017 he added “long 

live the Catalan democratic revolution, mobilise to defend the referendum, from 

this afternoon on, everybody should to the schools”, thus beginning the so-called 

Escoles Obertes [open schools] day; on 29 September 2017, Ms Dolors Bassa 

withdrew control over the centres that were to be used as polling stations from civil 

servants at the Departments of Education and Employment, of which she was in 

charge, thereby ensuring that the centres were available. 

 

 9.2. On 21 September 2017, approximately 20,000 people gathered outside 

the High Court of Justice of Catalonia, called by Messrs Sánchez and Cuixart, in 

protest at the court decisions taken to prevent the holding of the referendum which 

had been declared illegal by the Constitutional Court. The defendant Ms Carme 

Forcadell addressed them in a speech in which she demanded that the detainees 

be freed. 

 

 At the Civil Guard barracks in Travesera de Gracia, where the detainees 

were being held, 300 people gathered to stop the traffic. 

  

That same day there were hostile demonstrations outside the Civil Guard and 

National Police barracks in Manresa and the barracks in Sant Andreu de la Barca 

was surrounded. Incidents had unfolded previously in which some members of the 

public, with a markedly hostile attitude, rebuked members of the State Security 

Forces who were staying in a number of hotels. 

 

 At Ciudad de la Justicia [legal and judicial administration area], when the 

detainees were brought before the court approximately 2,000 people gathered, 

including the defendants Ms Forcadell and Messrs Romeva and Junqueras. 

 

 On 22 September 2017 there were demonstrations, with similar motivation, 

outside the Civil Guard barracks in Canovelles, Vilanova and Ripoll and posters 

were stuck on the National Police DNI [National ID document] offices in Barcelona. 
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 As regards the vote, on 1 October the defendants Mr Jordi Sánchez and Mr 

Jordi Cuixart encouraged the public through messages on Twitter and the media 

to occupy polling stations before the time the Autonomous Regional police force 

had been ordered to intervene and they were urged to prevent police officers from 

closing them and removing electoral material. They also encouraged them to go 

and vote en masse - despite the express and clear prohibition from the 

Constitutional Court and the High Court of Justice of Catalonia - and then to 

protect the vote count against any actions that may be performed by the State 

Security Forces. 

 

 10. The various criminal prosecutions brought by the State Prosecutor’s 

Office against the members of the Government of the Generalitat were conducted 

before the Chamber for Civil and Criminal Matters of the High Court of Justice of 

Catalonia as Preliminary Proceedings [Diligencias Previas] 3/2017 for the alleged 

failure to attend to the pronouncements of the Constitutional Court, outlined above, 

especially as regards the warning issued to the members of the Government to 

refrain from performing any actions that would facilitate the preparation or holding 

of the referendum scheduled for the following 1 October. An ruling was issued in 

these Proceedings on 27 September 2017 ordering “…the Mossos d’Esquadra, 

Civil Guard and National Police to do the following: a) until 1 October, prevent the 

use of premises or public buildings - or those in which any kind of public service is 

provided - for the preparation of the referendum. On that date, the opening thereof 

shall be prevented and, where appropriate, all those that have been opened shall 

be closed; b) if acts of preparation for the referendum or acts of voting on 1 

October take place in buildings that share public service facilities that are in 

operation on that day or on previous days, the State Security Forces shall only 

close those premises in which acts of preparation are undertaken or the vote is to 

be held on 1 October and care shall be taken to ensure that the rest of the 

premises in which the corresponding services should continue to be provided are 

not affected; c) confiscate any material relating to the referendum which, where 

appropriate, was ready to be taken into, or was found inside, said premises or 

buildings, including computers that may constitute the subject or instrumentality of 

the offences under investigation; d) likewise, the State Security Forces shall 
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prevent any activity at and/or the opening of public establishments that may be 

used as infrastructure for logistics and/or counting: centres for processing, 

receiving, counting or managing votes. 

 

 Mossos d’Esquadra, Civil Guard and National Police must act jointly to 

effectively enforce these orders and provide the necessary help and support at all 

times to facilitate strict compliance with these instructions, in accordance with the 

provisions of Article 46.2 of the Organic Law on State Security Forces and Article 

2.3(a) of Decree 770/2017 of 28 July. 

 

 Issue the appropriate official communications to the corresponding 

commands of the Mossos d’Esquadra, Civil Guard and National Police Force”. 

 

 Legal Ground 2 of this ruling reads as follows: “…in this situation it is 

entirely foreseeable that this reluctant attitude towards complying with the 

pronouncements of the Constitutional Court may finally come to fruition on polling 

day on 1 October when the respondents, from their position in the Government of 

the Generalitat of Catalonia, may provide all the means at their disposal to 

definitively bring about the referendum, in a clear violation of the decisions of the 

Constitutional Court. […] As such, in the case at hand, Article 13 of the Code of 

Criminal Procedure permits the adoption of any measures necessary to protect the 

proper functioning of the Rule of Law, which, in turn, is based on the principle of 

submission to court decisions, both by individuals and by Public Administrations 

themselves and by the authorities. […] And, of course, this necessarily implies 

taking any measures that may prevent the referendum from taking place, without 

affecting normal civil harmony, in addition to ensuring that the remaining 

Administrations based in Catalonia are not affected by decisions or acts of the 

respondents who are members of the Government in their manifest desire to hold 

a referendum which was suspended by a decision of the Constitutional Court”. 

 

 On 28 September 2017 the police chiefs of the Mossos d’’Esquadra met at 

their own request with the President of the Generalitat of Catalonia, the Vice-

President, the defendant Mr Oriol Junqueras and the Regional Minister of the 
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Interior Mr Joaquim Forn. The purpose of this meeting was to highlight the 

problem of public safety that could arise on 1 October due to the large number of 

groups that were mobilised at the time - including 42 Referendum Defence 

Committees and possible organisations who were opposed to the event. They 

expressly proposed that the vote on 1 October be suspended. Even though they 

were aware of the instructions contained in the ruling of the High Court of Justice 

of Catalonia of 27 September 2017 and the orders from the Constitutional Court 

cited above, they informed them of their decision to proceed with the referendum. 

As a consequence of this, Mr Josep Lluis Trapero - the police chief of the Mossos 

- issued a warning that two million people may turn out to vote, with the 

subsequent risk of serious incidents between police officers and members of the 

public. 

 

 The defendant Mr Forn accepted the arguments set forth by the chief of the 

Mossos and stated that the main aim of the intervention by the police was to 

maintain “harmony” in reference to an expression in the prescriptive court ruling, 

without, of course, taking account of the meaning that was deliberately attributed 

to that expression. As such he concealed - albeit in an implausible manner - his 

true intention that the actions of the Mossos should not pose a threat to the co-

defendants’ criminal objective. As such, it appeared that an assessment based on 

the principle of proportionality mandated that force be used not to enforce the 

court’s decision, but rather exclusively to defend against prior acts of aggression 

“from members of the public towards police officers”. 

 

 After he endorsed this strategy, Mr Forn also warned that the other State 

Security Forces should only “...act at the request” of the Autonomous Regional 

security forces. And he protested forcefully about the assignation of the 

coordination to the person designated in accordance with the orders contained in 

the ruling by the judge of the High Court of Justice of Catalonia and, previously, in 

the ruling signed by the Chief Prosecutor of the High Court of Justice of Catalonia. 

 

 The Central State Administration authorities - Secretary of State for 

Security, Government Representative in Catalonia and the Coordinator Mr Pérez 
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de los Cobos - believed in the expectation of “normality” expressed by the 

defendant Mr Forn and that he would of course comply with the orders of the judge 

of the High Court of Justice of Catalonia in the period that would elapse until the 

beginning of the polling day planned for 1 October. This contributed to the 

cessation of actions by the other State Security Forces in all aspects relating to the 

occupation of polling stations under the initiative known as “Escoles Obertes”. 

 

 The effect of this disloyal action by the defendant Mr Forn was that the 

polling stations were not made unavailable to members of the public who were 

called upon to mobilise to coordinate and facilitate the polling day. This attitude 

evidenced the firm determination of the Regional Ministry run by the defendant Mr 

Forn not only to not impede the vote, but rather the police’s approach which had 

been explained there ensured that it would effectively take place, given that it was 

easy to predict that the citizens summoned and called upon to go there would 

disregard any instruction given by the Mossos d’Esquadra and prevent them from 

both closing the polling stations and accessing them in a non-violent manner. 

 

 11.  The day before the day chosen for the referendum, an intensive 

campaign was undertaken called “Escoles Obertes”. In it members of the public 

were called upon to occupy the premises that had been designated as polling 

stations. The defendant Ms Dolors Bassa contributed to launching and 

implementing it. In order to avoid burdening the head teachers of the schools used 

as polling stations with responsibility and ensure that they all followed the order to 

make them available, the head teachers’ usual jurisdiction over the polling stations 

affected was commandeered. The purpose was precisely to make it possible to 

keep them available for the logistics for the vote. This eventuality was ensured 

because the Mossos police force, politically and administratively subordinate to the 

defendant Mr Forn, merely took note of the fact. The pretext to justify the 

mobilisation was the sham, not truly believed, assumption, that these mass 

occupations of schools had a purely festive or recreational purpose, accepted by 

the people who went there. The manifest objective, however, was none other than 

to remain there until the early hours of the morning of 1 October, when the voting 

sessions should begin.It was thereby ensured that these polling stations were fully 
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available, averting any risk of them being closed by units of the Mossos or other 

State Security Forces. 

 12. On 1 October 2017 a large number of citizens, in response to persistent 

calls, both from the defendants mentioned above and from other people and 

media, stationed themselves at the schools designated as polling stations. 

National Police and Civil Guard officers went to several of them, intending to 

enforce the orders of the High Court of Justice of Catalonia, adapted, in turn, to 

the rulings of the Constitutional Court. The latter had declared the vote unlawful 

and prohibited any action stemming from the laws on transition and the 

referendum and required the co-defendants to prevent and halt those actions, 

including the insistent call to the public to participate in casting votes as if it were a 

legal referendum. 

 

 Clashes took place in several parts of Catalonia between members of the 

State Security Forces and members of the public who were taking part in the vote, 

who tried to prevent at all costs the enforcement of the court ruling for which the 

officers were responsible. 

 

 The Mossos - who were not merely politically, but also administratively, 

subordinate to the defendant Mr Forn - did not interfere with the casting of votes, 

beyond a few timely actions at a minimal number of polling stations. In some 

cases, they even collected, took charge of and transferred electoral material, 

which was handed to them by the members of the public who managed the 

corresponding polling stations. 

 

 In most cases, in the face of determined opposition from numerous tightly 

formed groups of people who were protecting the schools and who flatly refused to 

comply with the court order that the assigned pairs of Mossos notified to them, the 

latter, following the instructions they had received, abandoned their objective in 

view of the fact that it was clearly impossible to overcome the resistance posed by 

these groups of people. 
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 Given the attitude of tactical readiness displayed by the people who 

positioned themselves at the entrances to the schools, the National Police and 

Civil Guard officers were obliged to use the force envisaged by law. The 

confrontation between members of the public and law enforcement officers 

resulted in injuries that, in many cases, required medical attention. 

 

 In the early afternoon, given that the use of force could become 

disproportionate, the National Police and Civil Guard officers received orders and 

were unavoidably obliged to desist from their initial intention. 

 

 13. To facilitate the holding of the referendum, planned as a necessary step 

to enable a supposed declaration of independence, in accordance with the 

provisions of the laws on transition and the referendum passed by the Parlament, 

monetary obligations were created against the assets of the Catalan Tax Authority. 

This, despite the fact that both laws were - as stated above - initially suspended 

and then invalidated by the Constitutional Court. 

 

 Under the aegis of Law 4/2017 of the Parlament of Catalonia of 28 March 

on Generalitat of Catalonia budgets for 2017, two amendments were introduced 

during the passage of the bill which were subsequently passed as Additional 

Provision 40, under the heading measures relating to the organisation and 

management of the referendum process. In accordance with its content, the 

following was set out in two separate paragraphs: 1. The Government must 

provide funding, within the budgetary resources available for 2017, to secure the 

allocations as regards organisation and management to undertake the referendum 

process on the political future of Catalonia; 2. The Government must guarantee 

sufficient financial allocation within its budgetary possibilities to meet the needs 

and demands arising from the calling of the referendum on the political future of 

Catalonia, agreed in section I.1.2 of Resolution 306/XI of the Parlament of 

Catalonia, with the conditions established in opinion 2/2017 of 2 March of the 

Council for Statutory Guarantees. 
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 The ruling of the Constitutional Court issued on 4 April that same year, 

within the framework of the remedy of unconstitutionality presented by the 

Abogacía del Estado [counsel for the national Government] (remedy no. 1638-

2017), suspended the validity and application thereof and ordered that said ruling 

be notified in person, inter alia, to each of the members of the Governing Council 

of the Generalitat, currently accused of the offence of misappropriation of public 

funds, Messrs Junqueras i Vies, Vice-President and Regional Minister for 

Economy and Finance; Romeva i Rueda, Regional Minister of the Department of 

Institutional and External Affairs and Relations and Transparency; Rull i Andreu, 

Regional Minister for Territory and Sustainability; Mundó i Blanch, Regional 

Minister of Justice; Vila i Vicente, Regional Minister of Culture at the time; and 

Mses Borràs i Solé, Regional Minister of Governance, Public Administration and 

Housing and Bassa i Coll, Regional Minister for Employment, Social Affairs and 

Families. Notification was also sent to the Regional Minister for the Presidency, Ms 

Neus Munté i Fernández, predecessor in the post of the defendant Mr Jordi Turull i 

Negre; and to the Regional Minister of the Interior, Mr Jordi Jané i Guasch, 

predecessor of the defendant Mr Joaquim Forn and Chiariello. 

 

 All the individuals who were notified in person were advised of their duty to 

prevent or halt any initiative that might involve ignoring or circumventing the 

suspension that had been ordered. In particular, to “refrain from initiating, 

processing, notifying or issuing any resolutions relating to provision of the 

contested budgetary allocations or any others, including the contingency fund, 

adopted in accordance with additional provision number forty, in order to finance 

any expenditure arising from the preparation, management and holding of the 

referendum process or of the referendum referred to in the contested additional 

provision; especially tendering, performing or monitoring administrative contracts 

tendered by the Generalitat which are instrumental for the preparation of the 

referendum; or initiating, processing, notifying or issuing any resolutions to extend, 

modify or transfer the contested budgetary allocations or any other budget or 

contingency fund items, as well as, in general terms, any other budgetary measure 

adopted with the aforementioned purpose, covered by the provision of the 

contested law, including any modifications of budgetary structures envisaged in 
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the second final provision of the contested law intended for said purpose, and 

warn them of the possible responsibilities, including those of a criminal nature, that 

they may incur if they fail to comply with this requisition”. 

 

 13.1. Despite this, as we indicated above, on 9 June 2017, in El Pati dels 

Tarongers in the Palace of the Generalitat, the President of the Generalitat, 

accompanied by Vice-President Junqueras and the whole Government, 

announced the question for the referendum: “Do you want Catalonia to become an 

independent state in the form of a republic?” and the day it would be held: 1 

October. 

 

 And on 4 July the future Referendum Law was presented as a social and 

political event at the National Theatre of Catalonia. The use of the theatre space 

was contracted by the Parliamentary Group Junts Pel Si, represented by its 

President at the time, the defendant Mr Jordi Turull, who would be appointed 

Regional Minister of the Presidency just a few days later. At the presentation 

event, the front of the stage was occupied by the members of the Parlament from 

the Junts Pel Si group. On the right-hand side - from the spectators’ perspective - 

were all the members of the Government of the Generalitat. 

 

 One of the presenters of the event was Mr Turull himself, who explained the 

binding nature of the referendum with regard to the proclamation of independence, 

if the “yes” vote won. In his speech he also included a reference to the 

mechanisms that were planned to circumvent the rulings and actions of the 

various State bodies that would presumably attempt to prevent it being held. The 

bill for 17,690.20 euros, made out to the aforementioned parliamentary group, was 

paid by a bank transfer issued by Caixabanc branch number 5000, dated the day 

before the presentation was held. 

 

 13.2. The referendum expenditure relating to institutional publicity, 

organisation of the electoral administration, preparation of the registry of Catalans 

residing abroad, electoral material, payment of international observers and 

computer applications, indicate a conscious and voluntary diversion of public 
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funds. They entailed expenditure unrelated to any lawful public purpose and were 

ordered without any budget coverage. They were channelled through the structure 

of the departments of the Vice-President’s office and Economy, Presidency, 

External Affairs, Employment, Health and Culture. This was the materialisation, 

with the qualifications described below, of expenditure anticipated on the basis of 

the agreement set forth in writing on 6 September 2017 which was a clear 

statement by the criminal grouping: 

 

 a) The expenditure outlined below was made possible through the 

Presidency of the Generalitat and the Department of External Affairs. It was 

channelled through the Diplocat consortium, a public body attached to the 

Department of External Affairs, where the budgetary allocation transferred to cover 

its expenditure and operation originates. The director of the Plenum and the 

Executive Council of Diplocat is the President of the Generalitat: i) visits by a large 

group of Members of the European Parliament on 28 and 29 September and 2 

October, intended to publicise and legitimise the illegal referendum: 43,341 euros; 

ii) contracting a research team specialising in international elections, the 

International Election Expert Research Team (IEERT), led by Ms Helena Catt: 

177,304.90 euros; iii) contracting a team through MN2S Management Limited 

which included the Dutch politician Mr Willem - Wim - Kok during the days of the 

referendum: 54,030 euros; although this amount was reimbursed because the 

service was not delivered. 

 

 b) In addition to the aforementioned relationship between the Department of 

External Affairs and Diplocat, the expenditure incurred through its Delegations 

abroad was as follows: i) engaging a consultant in the United States in August 

2017 for three months, to lobby in support of holding the referendum: 60,000 

euros; ii) retaining the services of The Hague Centre for Strategic Studies as 

international observers to verify the referendum on 1 October: 167,065 euros, 

although 47,635 euros have yet to be paid. 
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 c) The following expenditure was agreed through the Departments of the 

Vice President’s office and Economy: i) commissioning the company Unipost to 

distribute notifications of the appointment of polling station staff: 193,899.98 euros. 

 

 d) The Department of the Presidency directed: i) the launch through the 

Centre for Telecommunications and Information Technology (hereinafter, CTTI) of 

the website referendum.cat and the various applications posted on it, directly 

relating to the referendum on 1 October, such as the one referring to the crida 

extra [extra call]: https://connectat.voluntariat.gencat.cat/crida/66, as well as the 

updating of registre.catalans.exteriors.gencat.cat. Despite CTTI’s own regulations 

and the external intervention of DXC and T-Systems, these services have not 

been quantified; ii) awareness campaign for the Registry of Catalans Residing 

Abroad, conducted between February and May 2017 which generated an invoice 

total of 220,253.34 euros, (266,506.54 euros including VAT), which has not been 

paid. The primary purpose, without excluding others, was the creation of a census 

of voters residing abroad; iii) retaining the services of Ms Teresa Guix, to design 

the pactepelreferendum.cat website, which was subsequently used to post links 

relating to the illegal referendum. She issued an invoice for 2,700 euros for the 

service provided but subsequently raised a credit note for that amount. iv) 

conducting the Civisme campaign with direct publicity for the referendum on 1 

October, which had previously been declared void, through the Catalan 

Audiovisual Media Corporation (hereinafter, CCMA), which raised an invoice for 

227,804.41 euros for its services, payment of which was halted by administrative 

proceedings; v) commissioning posters for the referendum, performed 

surreptitiously by Mr Antonio Molons, Communications Secretary of the 

Generalitat, despite which, even though they were printed, they were seized. They 

cost at least 47,151.70 euros. Although some printing companies claimed for 

payment, their representatives stated in the hearing that they do not wish to 

pursue their claims; vi) commissioning Unipost to distribute notifications of the 

appointment of polling station staff: 198,871.80 euros. 
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 e) The Department of Employment facilitated the following expenditure: i) 

commissioning the company Unipost to distribute notifications of the appointment 

of polling station staff: 197,492.04 euros. 

 

 f) The Department of Health also contracted Unipost to distribute 

notifications of the appointment of polling station staff: 192,711.20 euros. 

 

 g) The Department of Culture commissioned Unipost to distribute 

notifications of the appointment of polling station staff: 196,696.98 euros. 

 

 None of those payments were ultimately made to Unipost. Its insolvency 

administrator decided not to claim payment from the Regional Ministries that had 

placed the respective orders. 

 

 14. All the defendants now on trial were aware that a referendum for self-

determination, which was held out as the means for the construction of the 

Republic of Catalonia, was clearly not legally viable. They knew that merely 

enacting statutes, in open defiance of the democratic rules in place to amend the 

Constitution, could not bring about any form of sovereignty. They knew that what 

was being held out to the Catalan public as a legitimate exercise of the “right to 

decide” was no more than a decoy to trigger a mass demonstration that would 

never result in the creation of a sovereign State. The imaginary right of self-

determination was a device concealing the political and association leaders’ desire 

to pressure the national Government to negotiate a plebiscite. Earnest citizens 

were led to believe that an affirmative outcome of the so-called self-determination 

referendum would lead them to the yearned-for horizon of a sovereign republic. 

They did not know that the “right to decide” had shifted shape and become an 

unusual kind of “right to exert pressure”. Nonetheless, the defendants brought into 

being a parallel scheme of law to countervail the laws in force, dislodging the legal 

order grounded in the constitution and the statute of autonomy, and promoted a 

referendum that lacked proper democratic safeguards. Members of the public 

were induced to demonstrate en masse to prove that judges in Catalonia had lost 



 

59 
 

their ability to enforce the law and, as a result, became exposed to the powers to 

compel whereby the legal system ensures that court decisions are followed. 

 

II. LEGAL GROUNDS 

 

 A) INFRINGEMENT OF FUNDAMENTAL RIGHTS 

 

1. Definition of method 

 

There is no specific round in ordinary proceedings to advance a complaint 

regarding the infringement of fundamental rights. There is no provision similar to 

Article 786.2 of the Code of Criminal Procedure, which, in the context of oral 

proceedings, makes a round of interventions available for the parties to argue 

anything they consider appropriate regarding “… jurisdiction of the court, 

infringement of fundamental rights (…) or invalidity of proceedings”. That has not 

prevented the case law of this Court from broadening the functionality of the 

hearing referred to in Article 673 of the Code of Criminal Procedure in order to 

offer the opportunity to plead and defend those rights in ordinary proceedings as 

well. We have understood it thus, depending on the circumstances of each specific 

case, in numerous precedents (cf. Supreme Court Judgments 1060/2006, 11 

October, 1850/2001, 10 October and 1061/1999, 29 June, inter alia).  

 

The aforementioned singularity of ordinary proceedings for more serious offences 

has steered defences towards preventive action in which this infringement was 

vindicated, with some qualifications, before the Investigating Judge in the 

proceedings, before the Appeals Chamber and, finally, before the Trial Chamber. 

A positive effect of this is the permanent existence of a space to present 

arguments regarding the guarantees of the criminal justice system which has 

allowed them to be asserted at all times and facilitated our reasoned reply. 

 

 For that precise reason, the Court did not want to place limits on the 

opportunity to debate fundamental rights prior to the start of the oral trial sessions. 

This would imply a reductionist vision that would jeopardise the validity of the 
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legitimating principles of the judicial function itself. In the conduct of the various 

stages of the proceedings we have settled for a formalistic understanding of the 

principle of expiry of procedural powers. On the contrary, we have made our 

constitutional case law which, again and again, reminds us that the assertion of 

any fundamental right obliges the court to give a reasoned reply. The timely and 

formal invocation in ordinary proceedings of a fundamental right that is considered 

to have been infringed allows immediate and appropriate redress to be made by 

the court that is held responsible for the breach. It also facilitates preservation of 

the rights of the other party, which must also be given an opportunity in the course 

of the judicial proceedings to argue dialectically and defend him or herself against 

the alleged infringement of a fundamental right (cf. Constitutional Court Judgments 

143/1996, 16 September; 77/1989, 27 April and 168/1995, 20 November). Some 

of these complaints have already been answered, either in interim rulings or in 

verbal decisions that are included in the proceedings and were recorded on the 

digital device at the oral trial. 

 

 In general terms, the defendants’ lawyers focused their closing statements 

on issues associated with the legal characterisation of the acts and related to the 

determination of criminal responsibility, in the same manner as they had been 

proposed in the written accusations submitted by the Ministerio Fiscal, Abogacía 

del Estado and Acusación Popular. Those who did so included herein their 

arguments regarding the infringement of fundamental rights, on the basis of the 

assertions that had previously been made prior to the proceedings. However the 

defence of the defendants Messrs Turull, Rull and Sánchez, when presenting its 

closing arguments, added a chapter in writing referring to infringements that 

allegedly occurred during the oral trial sessions. That document listed some of the 

complaints that gave rise to objections - sometimes shared by other lawyers - 

during the hearing sessions. We will address these at the end of our remarks. Ms 

Forcadell’s defence counsel also invoked the existence of an absolute defence 

arising from the exercise of rights as regards parliamentary privilege under Article 

57.1 of the Statute of Autonomy of Catalonia, as well as the excluding 

circumstance of acting in compliance with a duty and in the legitimate exercise of a 

right and/or responsibility under Article 20.7 of the Criminal Code or of acting in a 
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state of necessity under Article 20.5 of the Criminal Code. Mr Jordi Cuixart i 

Navarro’s defence also requested in the alternative assessment of the excluding 

circumstance under Article 20.7 of the Criminal Code of acting in the legitimate 

exercise of the right to freedom of expression, freedom of thought, of association 

and participation in public affairs. 

 

 In order to address appropriately and systematically the numerous and 

varied infringements of fundamental rights asserted by the defences it is advisable 

to respond to them in thematic groups, seeking out the common points in each of 

the claims. And while the focus of our attention will be centred on the arguments 

that were pleaded in the hearing held on 18 December 2018 in the course of the 

debate on defences raised in pre-trial motions (cf. Article 673 of the Code of 

Criminal Procedure) and at the beginning of the sessions, we will analyse those 

ones, with varying contents, that were argued by the parties. We will exclude from 

our analysis, without prejudice to mentioning them where appropriate, complaints 

that were challenged previously and received a response from the Appeals 

Chamber, which is charged with the function of resolving appeals against rulings 

issued by the investigating judge. They are all included in the proceedings and we 

refer the reader to the content thereof. In some of the pre-trial motion documents 

and in the reports asserted at the beginning of the oral trial sessions, arguments 

relating to what are considered absolute defences - parliamentary privilege or 

immunity, freedom of expression, right of assembly, right of self-determination - 

are intermingled with those that may reflect an infringement of the rights and 

safeguards of due process - use of the Catalan language, the right to an impartial 

judge, to two levels of jurisdiction, to the presumption of innocence, to effective 

legal protection, the right to proceedings protected by all safeguards, the right to 

evidence and the right of defence. The Court is aware that the infringements that 

would act as absolute defences and, therefore, as elements that legitimise the 

alleged acts, would be more properly and systematically addressed when the 

issue of the determination of criminal classification is discussed below. However, 

even though we are aware of this, we will answer the questions raised in this 

chapter. The terms in which these infringements were invoked by defence counsel 

demand a more conventional systematic approach. 
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2. On the alleged context of infringement of fundamental rights as a result of 
overprotection of the territorial unity of Spain 
 
 2.1. Mr Cuixart’s defence begins its arguments on the infringement of 

fundamental rights with an analysis of the socio-political context in which the mass 

infringement of rights of the defendants and, in general, of the citizens of Catalonia 

was allegedly generated. This is a context in which the bodies envisaged by the 

constitution to promote the action of justice and to resolve conflicts caused by 

conducts that, based on circumstantial evidence, are criminal would have been 

established to radically restrict the rights of Catalan citizens. 

 

 As such, a door has been opened to a conception of criminal law as an 

instrument for purposes extraneous to its legitimating principles. The defence of 

Messrs Junqueras and Romeva asserted, with an extensive body of arguments, 

“the prevalence of fundamental rights and democratic values” over authoritarian 

notions, extraneous to the international commitments signed by Spain. He referred 

in this manner to the permanent tension between democratic criminal law versus 

criminal law for the enemy. 

 

 And all the above for the shared purpose of overprotecting the unity of 

Spain. In the words of Mr Cuixart’s defence “... the will to protect Spanish territorial 

indivisibility at all costs cannot entrain a mass infringement of fundamental rights. 

According to several observers this was exactly what occurred in the weeks prior 

to the 2017 self-determination referendum in Catalonia in consequence of the 

concerted action of the three powers of the State”. 

 

 It considers that in the weeks immediately before the laws on 

“disconnection” and the referendum were passed, “... four actors without legal 

authority for that purpose or operating beyond their authority - Court of 

Investigation 13, the State Prosecutor’s Office, the Abogacía del Estado and VOX 

- acted to prevent the self-determination referendum being held, adopting and 

urging the adoption of measures that drastically affected citizens’ fundamental 

rights, which could not be justified in terms of proportionality or legality and laid the 
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foundations for a climate of legal exceptionality which has continued up to the 

present day in which protection of the indivisible unity of Spain has served as an 

argument to give lower priority to citizens’ principal civil and political rights”. 

The defence is not correct. 

 

 2.2. The protection of the territorial unity of Spain is not an extravagance 

that singles out our constitutional system. Almost all European constitutions make 

provision to assure the integrity of the territory in which each State is seated. The 

constitutions of some of the countries of origin of the international observers 

retained by the Catalan regional government – who, when testifying at trial, 

expressed disapproval of the Spanish courts’ efforts to prevent the referendum – 

contain especially stringent rules. 

 

 The German Constitution characterises as unconstitutional “those parties 

that, by reason of their purposes or the conduct of their members, seek to 

undermine or eliminate the free and democratic constitutional order or endanger 

the existence of the German Federal Republic” (Article 21.2). There are also 

economic consequences: “parties that, due to their objectives or the behaviour of 

their members, aim to reduce or eliminate the constitutional order of democracy 

and freedom, or endanger the existence of the German Federal Republic, are 

excluded from State funding. If they are ordered to be excluded, all tax benefits 

and subsidies shall be removed from said parties” (Article 21.3). 

 

 The French Constitution of 1958 opens with a provision that proclaims that 

“France is an indivisible Republic…” (Article 1). The President of the Republic 

“watches over respect for the Constitution and ensures (…) the continuity of the 

State” (Article 5). 

 

 The Italian Constitution of 1947 declares that “the Republic, which is united 

and indivisible, recognises and supports regional governments” (Article 5). The 

constitutional text includes a mechanism to defend that indivisibility, to the extent 

that “the Government can replace bodies in the Regions, metropolitan cities, 

Provinces and Municipalities if they fail to comply with international rules and 
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treaties or EU legislation, or if a grave danger exists for public safety and security, 

or whenever such action is necessary to protect legal or economic unity and in 

particular to guarantee fundamental levels of provision relating to civil and social 

rights, regardless of the territorial limits of local authorities” (Article 120). 

 

 In Portugal the 1976 Constitution indicates that “the state is unitary although 

its operation is based on the principles of subsidiarity, autonomy of local powers 

and decentralisation of Public Administration” (Article 6). It is the President of the 

Republic who represents the Portuguese Republic and who “...guarantees national 

independence and the unity of the State” (Article 120). Similarly, in the rules 

regarding review of the constitution outlined in Title II, it excludes “national 

independence and the unity of the State” from the possibility of being amended, 

declaring these two issues to be “substantive constraints on review” (Article 288). 

And in the sphere of ordinary legislation, Organic Law 2/2003 of 22 August on 

Political Parties, establishes in Article 1 that “political parties contribute to free 

formation and pluralism of expression of the will of the people and the organisation 

of political power, respecting the principles of national independence, unity of the 

State and political democracy”. 

 

 In Luxembourg, the constitution states that “the Grand Duchy of 

Luxembourg is a democratic, free, independent and indivisible State” (Article 1) 

and describes the Grand Duke as “the Head of State, the symbol of its unity” 

(Article 33). The Constitution of Slovakia proclaims that “the territory of the Slovak 

Republic is unbreakable and indivisible (…) and the borders of the Slovak 

Republic can only be modified by a constitutional law (Article 3). The constitution 

of Slovenia describes the country as “a territorially unified and indivisible State” 

(Article 4). The Constitution of Estonia states that “the independence and 

sovereignty of Estonia are inalienable and timeless (…). The land, territorial waters 

and airspace of Estonia form an inseparable and indivisible whole” (Paragraphs 1 

and 2 of Chapter I). In Finland, the constitutional text states that “Finland’s territory 

is indivisible. The nation’s borders cannot be modified without the consent of 

Parliament” (Article 4). The Hungarian Constitution states that “...there is only one 

Hungarian nation, which belongs jointly to everyone...” (Article D). The Constitution 
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of Latvia explains that “the territory of the State of Lithuania is unbreakable and 

shall not be divided into formations similar to the State”. It adds that “the borders of 

the State can only be modified by means of an international Treaty, after being 

ratified by the four fifths of the members of Parliament - the Seimas” (Article 10). 

The 1997 Constitution declares that “Poland is constituted as a unitary State” 

(Article 3) and guarantees “the independence and integrity of its territory” (Article 

5). In Romania, the 1991 Constitution declares that “Romania is the common and 

indivisible homeland of all its citizens” (Article 4) and that “the territory of Romania 

is inalienable” (Article 3), statements that are consistent with the proclamation of 

Romania as “a national, sovereign, independent, unitary and indivisible State” 

(Article 1). 

 

 This idea of constitutional protection is also present in the Constitution of 

Belgium (Article 4) and in the Greek Constitution (Article 27). 

 

 2.3. What Mr Cuixart’s defence calls an overprotection of territorial unity 

was nothing more than the legitimate action of two courts - Court of Investigation 

No. 13 in Barcelona and the High Court of Justice of Catalonia - to investigate and 

try acts that, at the level of circumstantial evidence that corresponds to the initial 

stage of any investigation, exhibited the characteristics of an offence. This judicial 

action cannot be labelled as a reaction intended to exceed the limits of the 

democratic rule of law. This is not the case for the actions brought by the 

Ministerio Fiscal [Public Prosecutor] either. No democratic anomaly is hidden in 

the fact that the powers of the State, respecting their respective functional spaces, 

put institutional mechanisms into operation to defend the values of a democratic 

society. Orders issued by the Public Prosecutor or a court to the State Security 

Forces can never be interpreted as the pathological expression of a policy of 

repression. Court decisions are subject to appeal and any excesses that are 

committed in the enforcement of the ruling may be – and are being - investigated. 

Consequently, when the analysis of possible infringements of fundamental rights is 

based on a contextualising supposition that would explain everything, an error is 

being made. The analysis is clouded and the legitimate actions of the State 

become acts of repression intended to subjugate a people. 
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 3. The right to use the Catalan language as the language of the 
proceedings and the mandatory transfer of these proceedings to the courts 
of Catalonia (rights to effective judicial protection, to proceedings protected 
by all safeguards and of defence, Article 24.1 and 2 of the Spanish 
Constitution)  
  

 3.1. The respective defences of the defendants Messrs Junqueras and 

Romeva, Sánchez, Rull, Turull, Cuixart and Ms Carme Forcadell, in the specific 

chapter focused on claiming fundamental rights, raised the right to use the Catalan 

language as the language of the proceedings. In some cases, reference was 

made to the need for a technical simultaneous - not consecutive - translation 

system to allow any procedural act to be conducted in the Catalan language 

without the interference caused by a translator who might intervene in the 

message that each Defendant wished to convey to the court. 

 

 The lawyer who took on the defence of Mr Cuixart argued that “...as the 

events occurred in the Autonomous Region of Catalonia and the defendants have 

the political status of being Catalan under the terms of Article 7.1 of the Statute of 

Autonomy of Catalonia, there is no legal doubt as to their right to use Catalan and 

to request Catalan as the language of the proceedings under the aforementioned 

European Charter”. This was a reference to the European Charter for Regional or 

Minority Languages, done in Strasbourg on 5 November 1992. In his opinion, the 

legitimate use of the Catalan language to defend their interests should lead as an 

immediate consequence to “...the entire conduct of the proceedings in the Catalan 

language, as is the case in other multilingual countries in our vicinity, such as 

Belgium”. 

 

 On the basis of on this reasoning, a conclusion was reached that the 

jurisdiction of this Chamber should be rectified for reasons associated with the 

preferential use of the Catalan language, since “...this possibility can only be 

guaranteed by attributing jurisdiction to the courts located in Catalonia, where 

judicial praxis is already aligned in this direction”. The claim that the proceedings 

before the Supreme Court should be conducted entirely in the Catalan language 

was completed with this statement: “…given that the Spanish Supreme Court has 
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not assimilated the multilingual nature of the Spanish State, the only way to 

guarantee the linguistic rights of the parties is for the trial to be held in Catalonia, 

in our case before the ordinary courts as parliamentary privilege does not apply, 

as we have repeatedly indicated. If not, the infringement of the European Charter 

for Regional and Minority Languages will become apparent and along with it that 

of the fundamental right under Article 24. of the Spanish Constitution to due 

process protected by all safeguards”. 

 

 This claim was also asserted at the beginning of their respective 

examinations in the hearing itself. 

 

 3.2. The Court, as it indicated previously in voce when it ruled regarding the 

preliminary hearing, recognised the right of the defendants to use the Catalan 

language, but rejected the possibility that the examination would be conducted 

through simultaneous translation, which would have required the members of the 

court to use earphones. 

 

 The reasons for this refusal can be explained from a dual perspective. On 

the one hand, because of the effect that this practice could entail as regards the 

principle of publicidad [the public nature of judicial proceedings]. On the other 

hand, due to the true constitutional meaning of multilingualism in our system, 

constructed in terms of legislation on the basis of a spatial or territorial delimitation 

of its respective validity. 

 

 3.2.1. Accepting the demand for earphones as the only way to guarantee 

the right to express oneself in one’s own language would have involved sacrificing 

of the principle of publicidad. If earphones had been required to understand the 

lawyers’ questions and the defendants’ answers, we would have unreasonably 

excluded all those people in the courtroom or following the television broadcast of 

the proceedings who did not have access to those devices. We would also have 

excluded those who followed the trial via broadcast signals if the providers thereof 

did not consider it appropriate or profitable to add a voiceover to provide the 

translation. 
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 In short, accepting what was asked of us would have eroded, with no 

apparent justification, the advantages of publicidad as a procedural principle. This 

measure was manifestly incompatible with the Court’s determined commitment to 

turn the hearing chamber into a platform where everything can be seen, everything 

can be assessed and everything is open to inspection. 

 

 And, more importantly, it would be an unnecessary and unjustified sacrifice. 

The Court offered the parties, even those who had not expressly requested it, the 

possibility of conducting in Catalan any procedural acts in which they were to 

intervene in any way. To this end, the management of the Supreme Court 

contracted two sworn Catalan interpreters who remained in the courtroom in case 

the conduct of the trial required their presence. However, none of the defendants 

wished to use an interpreter for their answers, expressly renouncing what they 

claimed as their right, and answered the questions in Spanish. As such, the trial 

was conducted in entirely normal circumstances, without any of the parties raising 

any difficulties during the examinations with regard to understanding what was 

being asked and without intending that any qualifications be imposed or advised 

by the use of the official State language. 

 

The digital device on which the trial was recorded is the best illustration of the 

fluency, precision and mastery of the Spanish language evidenced by all the 

defendants. Their ability to present arguments, the dialectical soundness and, in 

some cases, the brilliance of their statements, dispel any doubt about the alleged 

violation of the right of defence. 

 

In short, the infringement of the right to express oneself in one’s own language did 

not exist as such. The possibility of exercising that right - it must be reiterated - 

was made available to any of the defendants who wanted to speak in the Catalan 

language. But the defence lawyers’ arguments and the responses of the 

defendants themselves illustrated that what was claimed was not the use of the 

Catalan language, but rather a communication method - simultaneous translation 

earphones - that entailed sacrificing the principle of publicidad and, more 
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importantly, accommodated an alternative - sworn translators in consecutive 

interpretation - that was offered by the court from the very beginning but was 

nevertheless rejected by the defendants. 

 

In short, the infringement of the right to express oneself in a language that 

precludes any hint of violation of the right of defence can only be argued if what 

really happened is disregarded. And the fact is that the Court made two 

interpreters available to those defendants who wished to answer the questions in 

Catalan to facilitate translation of their words. Their decision to refuse this 

translation mechanism has nothing to do with the alleged violation of the right of 

defence. 

 

Organic Law 5/2015 of 27 April amending the Code of Criminal Procedure and 

Organic Law 6/1985 of 1 July on the Judiciary, transposing Directive 2010/64/EU 

of 20 October 2010 on the right to interpretation and translation in criminal 

proceedings, reworded Article 123 of the Code of Criminal Procedure. Paragraph 

4 sets out that “If simultaneous interpretation is not available, the interpretation of 

the proceedings of the oral trial referred to in part c) of the preceding paragraph 

shall be carried out through consecutive interpretation such that the accused is 

guaranteed sufficient defence”. The first conclusion arising from reading this 

provision is that respect for the fundamental right of defendants who do not speak 

or understand Spanish or the official language in which the hearing is conducted is 

not associated with the use of a method of simultaneous translation. Its use is not 

a condition for the validity of the defendant’s statement. The use of a simultaneous 

translation mechanism is just as appropriate as employing consecutive translation 

in terms of the validity of the proceedings. 

 

It is true that the condition established by Article 123.4 of the Code of Criminal 

Procedure for the decision to employ one system or the other is that “… the 

simultaneous interpretation service cannot be used”. However, as we have argued 

above, this was not the reason that led the Court to opt for the second alternative. 

There were no financial reasons associated with the cost of the proceedings. 

Likewise, no technical difficulties existed that made simultaneous translation 
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unfeasible. The circumstance that determined our decision is linked to the unique 

nature of these proceedings, conducted in oral sessions that lasted four months 

and were televised via streaming in their entirety. Therefore, having established 

the lack of any violation of the right of defence as a result of the consecutive 

translation system, we considered it necessary to preserve all the advantages and 

safeguards of the principle of publicidad. Any member of the public who wanted to 

follow the conduct of the oral trial sessions was able to do so without their lack of 

access to earphones impairing their ability to form an opinion regarding what was 

happening in the Court. 

 

 3.2.2. The constitutional recognition of multilingualism in Spain is the best 

example of the importance that the writers of the constitution attributed to the 

cultural value represented by the various languages and language variants 

present in our country. This is stated by Article 3 of the Spanish Constitution, 

according to which, “1. Castilian is the official Spanish language of the State. It is 

the duty of all Spaniards to know it and it is their right to use it. 2. The other 

Spanish languages shall also be official in the respective Autonomous 

Communities in accordance with their Statutes. 3. The richness of the various 

languages and language variants of Spain is a cultural heritage that shall be the 

subject of special respect and protection”. 

 

Linguistic plurality is a genuine expression of Spanish plurality and its cultural 

wealth. Regulating it, in the words of the Constitutional Court, “...is a remarkably 

complex question, not only because of the difficulties in specifying the scope of the 

constitutional and legal mandates relating to this issue (...) but also because it 

impinges on matters of considerable symbolic and emotional importance in the 

structuring of the State on the basis of autonomous communities” (Constitutional 

Court Judgment 205/1990, 13 December). 

 

The Court operated within this constitutional framework to resolve the plea of 

some of the defences, referring to the possible infringement of the right to use the 

language itself in their relations with State courts - in this case, the Supreme Court 

- and, as such, outside the specific sphere of co-officiality. 
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 Indeed, a claim was also made for the lawyers to be able to ask their 

questions in Catalan with or without earphones. The defences of Messrs 

Junqueras and Romeva argued that this request “…should be directly associated 

to the right to a fair trial (Article 6 of the European Charter of Human Rights) and 

the manifestation thereof must be associated to the right to self-defence, to the 

defendant’s personal participation in their defence, in accordance with the case 

law of the European Court of Human Rights and as a manifestation of the rights to 

effective judicial protection, proceedings protected by all safeguards and the right 

of defence (Article 24 of the Spanish Constitution)”. 

 

The Court rejected this request. 

 

And it did so in compliance with a legal imperative. Article 231.1 of the Organic 

Law on the Judiciary [LOPJ] proclaims that Castilian, in accordance with its status 

as the official language of the State, shall be the language used in all judicial 

proceedings. Paragraph 3 of the same article, in line with the provisions of Article 

3 of the Spanish Constitution, authorises the parties, their representatives, 

experts, witnesses and lawyers to use a co-official language in the case of 

procedural acts conducted in the territory of an autonomous region. The location of 

the Supreme Court outside said territorial area explains and justifies why this 

possibility was excluded. 

 

 3.2.3. In support of their request, the defences invoked the European 

Charter for Regional or Minority Languages, made in Strasbourg on 5 November 

1992, in force in Spain via a ratification instrument published in Official State 

Gazette [BOE] no. 222 of 15 September 2001. 

 

 Article 9 of this Charter establishes the commitment on the part of the public 

authorities to safeguard the use of what it calls regional languages in the sphere of 

the administration of justice. The countries of the Council of Europe that signed the 

Charter understand these to be languages “i) traditionally used within a given 

territory of a State by nationals of that State who form a group numerically smaller 
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than the rest of the State’s population; and ii) different from the official language(s) 

of that State”. 

 

 The Catalan language, therefore, is subject to constitutional protection - cf. 

Article 3 of the Spanish Constitution - and must inspire practice, policy and 

legislation that makes it the “expression of cultural wealth”. That is the reason for 

the public authorities’ commitment to promoting the practice, safeguarding, 

widespread use in public and private life, teaching and study of Catalan and, in 

short, its presence in transnational exchanges (cf. Article 7 of the Charter). 

 

 Article 9 of the Charter states under the heading “Judicial authorities” that 

“the Parties undertake, in respect of those judicial districts in which the number of 

residents using the regional or minority languages justifies the measures specified 

below, according to the situation of each of these languages and on condition that 

the use of the facilities afforded by the present paragraph is not considered by the 

judge to hamper the proper administration of justice: 

 

 a) in criminal proceedings: i) to provide that the courts, at the request of one 

of the parties, shall conduct the proceedings in the regional or minority languages; 

and/or ii) to guarantee the accused the right to use his/her regional or minority 

language; and/or iii) to provide that requests and evidence, whether written or oral, 

shall not be considered inadmissible solely because they are formulated in a 

regional or minority language; and/or iv) to produce, on request, documents 

connected with legal proceedings in the relevant regional or minority language, if 

necessary by the use of interpreters and translations involving no extra expense 

for the persons concerned”. 

 

 As such, it was the provisions of the Charter and of Article 3 of the Spanish 

Constitution that inspired the solutions offered by the Court to the defences’ 

request that the trial be conducted in its entirety in the Catalan language. The 

definition of a territorial space of co-officiality in which the Catalan language may 

be adopted as the language of the proceedings is a consequence not only of the 

constitutional mandate and the reflection thereof in organic legislation (cf. Article 
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231.3 of the Organic Law on the Judiciary), but also of the comprehension and 

practical application of the Charter. 

 

 The entry into force of the Charter entailed the obligation on the part of the 

States that ratified it to prepare an initial report on measures taken in application of 

the provisions, which was to be followed by subsequent reports submitted at three-

yearly intervals (cf. Article 15). As such, the fifth report on compliance in Spain 

with the European Charter for regional or minority languages of the Council of 

Europe, prepared by the Ministry of the Presidency and for Territorial 

Administrations, reiterated the recommendations of the ministerial committee. 

Public authorities were urged to: “1. amend the legal framework so as to make it 

clear that criminal, civil and administrative judicial authorities in the Autonomous 

Communities may conduct proceedings in the co-official languages at the request 

of any of the parties; 2. continue to adopt the legal and practical measures 

required to ensure that an appropriate number of judicial staff in the Autonomous 

Communities where Article 9 of the Charter is applicable are able to work using 

the relevant languages”. 

 

As can be observed, the limitation to the territory of the autonomous communities 

appears again, in the same line as was established by the provision of the 

constitution and its implementation in organic legislation (Articles 3 of the Spanish 

Constitution and 231.3 of the Organic Law on the Judiciary). 

 

 This restriction to the sphere of proceedings that take place in the territorial 

space corresponding to the autonomous communities is also defined, for example, 

in the report on the application of the European Charter for Regional or Minority 

Languages in Catalonia, relative to 2006-2008. Section 2 - Justice - commenting 

on the scope of Article 33.2 of the Statute of Catalonia clarifies that “the 

aforementioned provision affirms the right to use the language within the territory 

of Catalonia, specifying in this case its active aspect (language in which the 

individual can address these bodies) and its passive facet (the individual’s right to 

be attended to in their chosen official language), and with the explicit stipulation 
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that the exercise of this right cannot result in detriment or burdens for individuals”. 

The same idea is also present in Article 33.5 of the aforementioned Statute. 

 

 Everything points, therefore, to the fact that neither the Spanish 

Constitution, nor the Statute of Autonomy of Catalonia, nor the organic legislation 

for implementation grant an unconditional right to use the language of an 

autonomous region in proceedings that are conducted outside the territory to 

which it corresponds. As such, the territory operates as a true limiting criterion of 

the official nature of the language. 

 

 This is also how constitutional case law has understood it. Legal Ground 2 

of Constitutional Court Judgment 82/1986 of 26 June states that “… according to 

no. 1 of Article 3 of the Constitution, Spanish is the official Spanish language of the 

State, and as “State” is clearly understood here as the combined whole of the 

Spanish public authorities, including autonomous and local ones, it follows that 

Spanish is the official language of all the public authorities and throughout Spanish 

territory. […] This implies that Castilian is the normal means of communication for 

use by public authorities and to be employed to address them in the whole of the 

Spanish State. By virtue of the above, given that no. 2 of the same Article 3 adds 

that the other Spanish languages shall also be official in the respective 

Autonomous Communities, it also follows that the consequent co-officiality exists 

with regard to all public authorities based in the autonomous territory, without 

excluding bodies that are subordinate to the Central Administration and other state 

(in the strict sense of the term) institutions and, as such, the limiting criterion of the 

official status of Spanish and the co-official status of other Spanish languages is 

the territory, regardless of the state (in the strict sense of the term), autonomous or 

local character of the various public authorities”. 

 

 The limitation of the effects of co-officiality on the basis of territory - with the 

exception of Constitutional Court Judgment 50/1999 of 6 April, which upheld that 

in some specific cases relating to the translation of documents the official status of 

a language is not always bounded by the limits of its territory - constitutes an idea 

that is fully established in constitutional case law (cf. Constitutional Court 



 

75 
 

Judgments 103/1999 of 3 June; 935/1987 of 21 July; 123/1988 of 23 June and 

31/2010 of 28 June). 

 

 Specifically, for the sphere of the administration of justice, Constitutional 

Court Judgment 31/2010 of 28 June specified that “…the territorial criterion that is 

relevant in terms of the limitation of public authority associated with the, in 

principle, inherent consequences of the co-officiality of an autonomous language is 

that of the seat of the authority, not that of the territorial scope of its respective 

power, since the latter would imply the subjection of all state-level bodies as 

regards the co-officiality of all autonomous languages in any part of the national 

territory; this is an association that as a matter of principle is exclusive to the only 

common Spanish language. (…) As they are constitutional or jurisdictional bodies 

of an exclusively state-level nature and significance, to which the provision under 

examination refers, it should also be taken into account that, regardless of where 

their seat is located and whence they receive the impetus to act, their activity is 

undertaken with reference not to a specific Autonomous Region, but to the whole 

national territory, such that the co-officiality of languages cannot be applied to 

them”. 

 

As such, there exists no right to the use of a simultaneous translation mechanism 

that might oblige the Supreme Court to attend to the presentation of evidence and 

the arguments of the parties in a language other than the official language. 

 

 That right is not recognised by the international legal instruments signed by 

Spain for the protection of regional languages. Indeed, the Council of Europe’s 

Explanatory Report to the European Charter for Regional or Minority Languages 

states in Paragraph 11, under the heading “general considerations”, that “the 

charter does not establish any individual or collective rights for the speakers of 

regional or minority languages”, it only establishes the right to demand the 

application of the principles of the Charter, which will have a healthy effect on the 

situation of these communities and their members: “the charter sets out to protect 

and promote regional or minority languages, not linguistic minorities. For this 

reason emphasis is placed on the cultural dimension and the use of a regional or 
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minority language in all the aspects of the life of its speakers. The charter does not 

establish any individual or collective rights for the speakers of regional or minority 

languages”. 

 

 The clarity of the legislative framework designed to govern the use of a co-

official language in procedural acts conducted before the Criminal Chamber of the 

Supreme Court rules out any doubt about the inadmissibility of the defences’ 

request. 

 

 Nevertheless, in the answer given to the pre-trial motions presented at the 

beginning of the oral trial, the Court - it is important to reiterate this idea - made 

two official Catalan translators available to the defences and granted the 

defendants the possibility of using the vernacular in their answers to the questions 

that might be posed by the prosecutions and defences. As such, the Court chose 

to make an broad interpretation of the right to a choice of languages granted by 

Article 33.1 of the Statute of Autonomy of Catalonia, beyond the territorial limits 

that circumscribe the exercise thereof. Stress was also placed on the importance 

that the ability bestowed by the Court to respond through an interpreter to the 

examination of the parties was not associated to any idea of violation of the right of 

defence, as was apparently implied in some of the documents through which the 

system of simultaneous translation was demanded in the intermediate stage. 

There was no violation of the right of defence. An examination of the proceedings 

reveals that throughout the protracted investigation stage, in which significant and 

transcendent precautionary measures were adopted by the investigating Judge, 

no claim existed regarding the suitability of conducting a defence in the Catalan 

language. The defences did not plead any kind of language difficulty that might 

counsel requesting a translator, either during the examinations or in the hearings 

for the appeals against the interim rulings signed by the investigating Judge. 

 

 In the oral trial, the defendants chose to express themselves in Spanish and 

explicitly renounced the use of the vernacular. They also declined to use the two 

Catalan-language interpreters made available to them by the court. In view of that 

attitude, the legitimacy of which does not conceal its intense symbolic burden, the 
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Court found that the disagreement was not centred so much on the language in 

which the trial was conducted but on the method used for translation. In short, not 

even the most flexible interpretation of the defendants’ right to express themselves 

in Catalan includes the right to have the translation verified by one communication 

system or another. The truly relevant question is whether the possibility to express 

oneself in Catalan has been granted or not. And that ability to choose was 

unequivocally offered to all the defendants. 

 

 3.2.4. The claim section is completed with an argument that was asserted 

previously and that was answered in our ruling dated 27 December 2018. It refers 

to the expedience of moving the sessions of the oral trial to Barcelona, indicating 

that ordering the transfer of the Supreme Court to that city was the only way to 

guarantee the defendants’ language rights. 

 

As we said then, our constitutional system does not grant defendants the right to 

be prosecuted in the vicinity of their family home. No procedural system envisages 

proximity to home as a factor that determines jurisdiction in criminal proceedings 

(cf. Article 14 and concordant articles of the Code of Criminal Procedure). 

 

Linking the right to a fair trial to holding the oral trial sessions in the vicinity of the 

territory of an autonomous region involves artificially altering the content of that 

right, as defined by the case law of the Constitutional Court, of this Chamber and 

of the European Court of Human Rights. 

 

 3.2.5. Throughout the oral trial the use of the Catalan language by some of 

the witnesses was also the subject of allegations. Of the substantial number of 

people who gave testimony in the hearing sessions, only three indicated their wish 

to express themselves as witnesses in Catalan. Two of them did so by submitting 

a document beforehand to the general register of the Court to communicate to the 

court their decision to answer the questions from the prosecutors and defences in 

Catalan. 
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 The legal and jurisprudential reasons indicated above, interpreted in the 

light of the international treaties to which Spain is a party, were decisive in 

rejecting that possibility. There was the added circumstance that these three 

witnesses - a member of the national parliament, an autonomous regional police 

officer and a practicing lawyer - were not only directly affected by the constitutional 

mandate imposed by Article 3 of the Spanish Constitution, but, precisely because 

of their respective positions, they were fully cognisant of the official language in 

which procedural acts are conducted at the Supreme Court. 

 

 The irrelevance of these three testimonies as evidence, after evaluation of 

the statements by the Court, adds reasons to rule out any negative effect on the 

rights, not only of the defendants, but of the declarants themselves. 

 

 In view of the above, the allegation of a possible infringement of the right to 

express oneself in the Catalan language is entirely unfounded. 

 

4. The infringement of the rights to a lawful judge and to two levels of 
jurisdiction (Article 57.2 of Organic Law 6/2006 of 19 July amending the 
Statute of Autonomy of Catalonia and Articles 24 of the Spanish 
Constitution, 6 of the European Charter of Human Rights and 14 of the 
International Covenant on Civil and Political Rights) 
 
 4.1. In the opinion of the defences, serious procedural irregularities 

occurred due to the fact that these proceedings were heard by this Court, which 

did not have territorial jurisdiction to do so. That lack of jurisdiction was allegedly 

caused by the fact that “...all the elements constituting the offences that the 

prosecutions attribute to the defendants occurred entirely in Catalan territory”. 

 

 The consequences of this infringement of the rules determining jurisdiction - 

it is argued - were twofold. On the one hand, there was a “serious fragmentation of 

the subject of the proceedings as there are a number of different cases with the 

same procedural subject matter”. On the other hand, the defendants were 

deprived of the right to two levels of jurisdiction. 
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 First of all, it should be stressed that the determination of jurisdiction is 

always established on the basis of the offences that are initially subject to 

indictment. The progressive crystallisation of the procedural subject matter entails 

the obligation to take note of the account presented by the Ministerio Fiscal and 

the rest of the prosecutions in the initial stage of the proceedings. This idea was 

present in almost all of the rulings of this Court by means of which we have 

responded to the complaint regarding jurisdiction. But there is another decisive 

fact that has the effect of qualifying the scope of this claim. In the course of these 

proceedings, the defendants Messrs Sánchez, Turull, Rull and Junqueras became 

Members of Parliament while Mr Romeva was named as a Senator. An immediate 

consequence of those designations is the application of Article 71.3 of the Spanish 

Constitution which attributes jurisdiction to hear offences attributed to Members of 

Parliament and Senators to the Criminal Chamber of the Supreme Court. The 

doubts raised by the defences would thus be settled, in that their status as 

members of Congress or of the Senate assigned jurisdiction to investigate and try 

the attributed acts to this Court, regardless of the state of the proceedings, in 

compliance with the mandate contained in Article 71.3 of the Constitution. 

 

 4.1.1. Several rulings have already been issued in which we responded to 

this complaint. It was rejected with grounds in the ruling of this Chamber of 30 

October 2017 admitting the complaint filed by the Ministerio Fiscal. It should be 

remembered that Article 57.2 of the Statute of Autonomy of Catalonia, the Estatut, 

provides that “the High Court of Justice of Catalonia has jurisdiction in proceedings 

against Members of Parliament. Outside the territory of Catalonia, criminal liability 

is enforceable in the same terms before the Criminal Chamber of the Supreme 

Court”. When an appeal for review was lodged against the ruling admitting the 

complaint, a new ruling reiterated the jurisdiction of this Court. Indeed, in the ruling 

of 18 December 2017 we stressed the existence of events that - in the 

complainant’s account - exceeded the territorial limits of the autonomous region. 

And we did so from the unique position of the court that was confined at that time 

to issuing a ruling to initiate criminal proceedings: “…the ruling under appeal is 

confined to establishing jurisdiction on the basis of the account of the facts 

contained in the complaint. Whether these events really occurred or not, and to 
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what extent, is precisely one of the objectives of the investigation. This precludes 

us from pronouncing in this ruling on the reality of the events or even on the 

existence of evidence thereof as this would imply entering into the subject matter 

of the investigation that must be conducted with independent criteria by the 

investigating judge of the proceedings”. 

 

 The claim that was asserted again in the defences’ reports - submitted in 

this case - was addressed previously in various rulings of the investigating judge 

(cf. ruling of 24 November 2017, requesting the proceedings of Central Court of 

Investigation no. 3; ruling of 15 February 2018 resolving the requests from some 

legal representatives; ruling of 9 May 2018 dismissing the applications for 

reconsideration [recursos de reforma] against the ruling ordering formal 

accusation; ruling of 31 May 2018 dismissing the application for reconsideration 

against the ruling of 15 February 2018 and responding to the investigating judge’s 

alleged lack of jurisdiction over the events and to the “procedural fragmentation” 

generating a violation of the right of defence). The Appeals Chamber also had the 

opportunity to reaffirm our competence to investigate and try acts that the 

Ministerio Fiscal’s complaint situated abroad in some of stages of the execution 

thereof (cf. Ruling of 26 June 2018, issued upon resolution of the appeal to a 

higher court[recurso de apelación] filed by the defences against the ruling ordering 

formal accusation issued by the investigating Judge). 

 

 In the ruling resolving the pre-trial motions presented by the defences, in 

the procedure set out in Article 673 of the Code of Criminal Procedure, we 

concluded that “the jurisdiction of this Court to try the acts subject to prosecution is 

derived from the account provided by the Ministerio Fiscal [Public Prosecutor], the 

Abogacía del Estado and the Acusación Popular to justify the criminal charges of 

rebellion and misappropriation of public funds. Articles 57.2 of the Statute of 

Autonomy of Catalonia and 73.3(a) of the Organic Law on the Judiciary [LOPJ] do 

not admit any other outcome when the prosecutions situate the events outside the 

autonomous region of Catalonia”. 
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 In short, a significant part of our response has already been provided to the 

defences at various points in the proceedings and, specifically, when resolving the 

challenge to the Court’s jurisdiction (cf. Article 666.1 of the Code of Criminal 

Procedure and the ruling of 27 December 2018). It is true that Article 678 of the 

Code of Criminal Procedure grants the parties the possibility of “...presenting again 

in the oral trial, as a means of defence, the pre-trial motions that were rejected, 

except for the challenge to the Court’s jurisdiction”. But the reason why the 

challenge to the Court’s jurisdiction is excluded from the pleas that can be 

asserted in the oral trial is closely linked to the fact that the ruling resolving the 

challenge to the Court’s jurisdiction is subject to independent appeal, pursuant to 

Article 676.3 of the Code of Criminal Procedure. The specific form of the 

proceedings against individuals with parliamentary privilege, which excludes the 

right to two levels of jurisdiction and, above all, the association that the parties 

maintain regarding fundamental rights that might be at issue lead the Court to 

enlarge at this juncture upon the issue that was resolved previously in the 

intermediate stage of the proceedings. 

 

 4.1.2. The defences, despite accepting the reality of acts performed abroad 

and described as such in the opening statement, argued that this fact was 

irrelevant with regard to determining the jurisdiction of this Court, since none of the 

elements constituting the criminal definition of the offences of rebellion, sedition or 

misappropriation of public funds had been performed outside the territory of the 

autonomous region of Catalonia. We answered then that “…the reading of the 

written accusations must be approached from the perspective of the judicial 

precedent of ubiquity, so frequently reiterated by this Court, according to which an 

offence is committed in any of the territories where any of the elements 

constituting the offence are performed. And it is beyond doubt that when our 

precedents refer to the elements that constitute the offence we are encompassing 

both those included in the actus reus and in the mens rea. Therefore, the Public 

Prosecutor’s attribution to a number of the defendants of completed acts, which 

are not necessarily violent but are associated with the element of intention of the 

offence for which charges are brought (cf. Article 472.5), justifies the application of 

Article 57.2 of the Statute of Autonomy that designates this Court as the 
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competent body to investigate and try acts performed outside the territory of the 

autonomous region” (cf. Supreme Court Ruling of 27 December 2018). 

 

The defences of Messrs Sánchez, Turull and Rull argue that the criterion of joint 

prosecution of the acts attributed to the defendants contradicts the precedent 

represented by special proceedings no. 20249/2016, in which Mr Homs was tried 

by this Court. These were very similar acts to those that were tried here. On that 

occasion too, collegiate decisions by an autonomous government were evaluated 

but, nevertheless, jurisdiction was fragmented, such that Mr Homs was prosecuted 

by this Court and Messrs Mas, Ortega and Rigau were tried by the Civil and 

Criminal Chamber of the High Court of Justice of Catalonia. 

 

The alleged contradiction does not exist. 

 

The argument raised overlooks the substantial difference between the acts with 

which the defendants in these proceedings were initially charged and those that 

determined the indictment of Mr Homs, a member of the national parliament at the 

time, in special proceedings 20249/2016. Indeed, the judgment that was handed 

down in the proceedings brought against Mr Homs convicted him as the 

perpetrator of an offence of disobedience. The question was one of responsibility 

for an individual failure to act, consisting of persistent rejection of the requisitions 

of the Constitutional Court. In these proceedings, however, the offences attributed 

to many of the defendants are those of rebellion, sedition, misappropriation of 

public funds and disobedience. The first two are theoretically constituted as jointly 

perpetrated offences, described in case law as collective offences. The fact that 

the specific characterisation of the offences for which charges were brought led 

this Court to consider that it was appropriate to address the acts jointly forms part 

of the most elementary logic, associated with the classification of these offences. 

This is the line of argument that determined that in the ruling resolving the 

challenge to the Court’s jurisdiction raised by the defences we adopted the 

decision to transfer to the High Court of Justice of Catalonia the trial of the acts 

attributed to Mr Lluis María Corominas, Mr Lluis Guinó, Ms Anna Isabel Simó, Ms 

Ramona Barrufet Santacana, Mr Joan Josep Nuet and Ms Mireia Aran Boya. They 



 

83 
 

had all been charged in these proceedings. However, the fact that they were not 

charged with an offence of rebellion, sedition or misappropriation of public funds, 

but rather an offence of disobedience, was decisive in opting to submit the 

proceedings to be heard in Catalonia. 

 

 We argued in the following terms in Legal Ground 4 of the ruling of 27 

December 2017: “… the acts attributed by the Public Prosecutor and the 

prosecutions to the defendants Mr Lluis María Corominas, Mr Lluis Guinó, Ms 

Anna Isabel Simó, Ms Ramona Barrufet, Mr Joan Josep Nuet and Ms Mireia Aran 

Boya are eligible to be tried separately. The investigation has concluded and the 

acts for which charges are brought have been defined in the documents filed by 

the Public Prosecutor and the parties. It makes no sense, therefore, to 

unnecessarily broaden the subject matter of the proceedings by adding acts and 

defendants that are eligible to be addressed individually. The rigid historical 

interpretation of the connection has given way, following the 2015 amendment, to 

a procedural disconnection encouraged by the legislator provided that it 

contributes to more agile trial without delays. In view of the foreseeable length of 

the special proceedings at hand, the continued presence of the defendants during 

the long sessions of the oral trial and, finally, the obligation to travel long distances 

on the part of those who are only going to answer for the offence of disobedience, 

the Court considers it advisable to detach these events in order for them to be 

tried in Barcelona. This decision evidently does not imply questioning the 

inseparability of the act that has been discerned thus far by the investigating 

judge, by the Appeals Chamber, by the Public Prosecutor and by the rest of the 

prosecutions. It occurs, however, that the amended mandate of Article 17.1 of the 

Code of Criminal Procedure qualifies the inseparability of the act and now bestows 

upon it a markedly functional nature that gives preference over a causal view of 

the discernable link between the acts to operational reasons associated with the 

foreseeable complexity and length of the trial. To reach this conclusion, the Court 

takes into consideration elements contributed by the characterisation documents 

which it had not been able to assess until now”. 
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 From this perspective, setting aside a calculated selection of fragments 

from one ruling or another issued by this Court, the differentiated legal approach 

that this Court has taken towards acts that are not comparable when defining the 

judicial competence for trial thereof can be understood. As such, the reasoning we 

included in the ruling of 25 May 2016, special proceedings no. 20249/2016, 

acquires full meaning, when to justify assigning separate jurisdiction to the trial of 

Mr Homs we indicated that “…the extension of jurisdiction to acts perpetrated by 

individuals who are not obliged due to parliamentary immunity to be tried by the 

Supreme Court will only be appropriate when an inseparable substantive 

connection is discerned with the acts for which persons with parliamentary 

immunity are under investigation, which, in the present case, is not the case, given 

that the actions of the individuals with parliamentary immunity can be investigated 

with autonomy and in a self-contained manner”. 

 

 4.1.3. Likewise, in opposition to what is claimed by the defence, there is no 

divergence from precedents heard by this Court in which we have always chosen - 

it is argued - to avoid addressing jointly acts attributed to persons with 

parliamentary privilege and individuals without parliamentary privilege. 

 

 Following this line of argument, the defence of the defendant Ms Dolors 

Bassa cited a specific precedent that, in its opinion, had also been disregarded in 

determining the jurisdiction. This is the ruling of 26 April 2006, issued by this 

Court, relinquishing jurisdiction in favour of the High Court of Justice of Catalonia. 

 

 However, this likewise cannot be regarded as a ruling whose precedent has 

been unjustifiably abandoned. 

 

 Indeed, it is a ruling responding to a complaint filed in 2006 against the 

Prime Minister of Spain at the time, Mr José Luis Rodríguez Zapatero, against Mr 

José Luis Carod Rovira and Mr Artur Mas, the latter two members of the 

Parlament of Catalonia. Legal Ground 2 of the ruling specified the reasons for the 

inadmissibility of the complaint which argued that the acts constituted an offence 

of rebellion or sedition. What is really decisive is that on that occasion - as we 
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explained in our ruling of 27 December 2018 - the Court did not even undertake 

the evaluation of a complaint that was not supported by any evidence other than 

press clippings and which criminalised a political meeting at the Moncloa Palace 

[the Prime Minister’s official residence], from which a commitment arose to amend 

the statute. 

 

 At that time, the Court proclaimed that it itself had jurisdiction to hear the 

acts attributed to the Prime Minister. It pointed out the jurisdiction of the High Court 

of Justice of Catalonia (Articles 102.1 of the Spanish Constitution, 57.1.2 of the 

Organic Law on the Judiciary, 31 of the Statute of Autonomy in force at the time 

and 73.3 of the Organic Law on the Judiciary), all the above “…subject to the vis 

attractiva effect produced by the parliamentary privilege held by the previous 

defendant so as to avoid disjoining the unity of the proceedings”. However, the 

decisive factor for assessing the similarity between this act and the one to be tried 

must be obtained from two pieces of information not mentioned in the defence’s 

plea. Firstly, that the complaint was not admitted “...as the complainant has no 

cause of action legitimising him to act”. Secondly, the events that affected the 

regional leaders were not even referred to the High Court of Justice. This was 

dictated by their manifest irrelevance in terms of legal characterisation. 

 

 The line of argument asserted by the defences focuses on and stresses the 

exceptional nature of the circumstance of individuals without parliamentary 

privilege being prosecuted jointly with persons with parliamentary privilege, with 

the consequent alteration of the right to a lawful judge. The various pleas suggest 

an ad hoc approach that would diverge from the consolidated precedents of the 

case law of this Court. 

 

 The argument cannot be admitted. Our answer does not diverge in any way 

from other precedents. 

 

 In the Supreme Court Ruling of 1 July 2009 - issued in special proceedings 

2026/2009 - we stated that “...the precedent and case law criteria of unity of the 

proceedings (...) counselled unity in the investigation and, where appropriate, 
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prosecution because it allows the delivery of justice to be ensured, avoiding 

contradictory pronouncements, and it facilitates the investigation and trial of cases 

of a complex nature or in which the defendant is charged with participation in the 

performance of the criminal act. In these cases, a joint investigation and, where 

appropriate, joint trial is advisable to reach the true factual essence under 

investigation or on trial”. 

 

 This must be the starting point of any argument that seeks to decide with 

regard to the appropriateness or dismissal of a joint trial of acts attributed to 

persons with parliamentary privilege and those without. In the special proceedings 

that gave rise to said ruling, in view of the nature of the facts - a private criminal 

prosecution against Spain’s participation in the Iraq war - the Court understood 

that the acts were perfectly separable and asserted jurisdiction solely against the 

individual with parliamentary privilege. 

 

 This precedent, albeit with a different outcome, also inspired the legal 

grounds of the Supreme Court Judgment of 24 June 2015, issued in special 

proceedings 20619/2014, the ERES case. The loss of parliamentary privilege, one 

of the defendants having stood down as a Senator, led the defence to contest the 

jurisdiction of the Second Chamber as it was a person without parliamentary 

privilege who should never be investigated or prosecuted in contravention of the 

right to a lawful judge. The investigating judge argued in these terms: “…it could 

only be admitted if the Investigating Judge considers that the link between the 

defendant’s conduct and that of other persons who can only be tried by this Court 

due to parliamentary privilege is not so strong and substantial as to render 

separate jurisdiction over the acts attributed to the various defendants highly 

difficult. As such, if the association and connection between conducts were 

considered to make separate trial substantially difficult, jurisdiction would have to 

continue corresponding to this Court. […] To resolve the issue raised, it is 

essential to examine the acts that are attributed to the (accused) and the 

incriminating evidence that currently exists against him, as this constitutes an 

unavoidable preliminary step to determine the degree of association between his 

conduct and that attributed to the individuals with parliamentary privilege. On that 
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basis, the consequences of separating the proceedings will be considered from 

the perspective of trying the acts”. 

 

 As such, with an argument regarding the inseparability of the charges, the 

investigating judge ruled that the jurisdiction of this Court should be maintained, 

despite the loss of parliamentary privilege on the part of one of the suspects. 

 

 In the same vein, the investigation of acts initially attributed to the Mayor of 

Valdepeñas, who had to be tried by this Court due to his status as a Senator, was 

also directed - until the final dismissal - towards the secretary of the town council, 

who held no immunity (cf. special proceedings 20052/2012). 

  

 There has been no lack of cases in which the need for such a joint trial was 

maintained throughout the entire proceedings. This is the case of Supreme Court 

Judgment 152/2005 of 24 February - special proceedings 20222/2012. In that 

instance a senator, who held parliamentary privilege when the oral trial opened, 

was prosecuted along with a councillor from Villamayor council in Salamanca, who 

did not have immunity. 

 

 Supreme Court Judgment 597/2014 of 30 July, issued by this Court in 

special proceedings 20284/2012, in which the Mayor and the Deputy Mayor of 

Santa Cruz de Tenerife City Council were convicted. A civil servant from the 

corporation who had also been charged in the same proceedings was acquitted. 

Only the Mayor, a Senator at the time, had to be tried by this Court due to 

parliamentary privilege. 

 

 4.1.4. Among the reasons for the joint challenge, the defences refer to the 

fact that the High Court of Justice of Catalonia has “ruled in favour of its own 

jurisdiction on multiple occasions in cases similar to this one (sic)”. 

 

 Such a line of argument blurs the terms in which the debate on jurisdiction 

must be addressed. On the one hand, because, as we have indicated, the 

similarity between two cases cannot be constructed on the basis of the 
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misperceived idea of their apparent similarity. On the other hand, because the 

solution that is ultimately proclaimed can never be interpreted as the outcome of a 

question of jurisdiction between this Court and the High Court of Justice of 

Catalonia. Two reasons counter this: a) the constitutional figure of the Supreme 

Court itself as “...the highest court in all areas” (Article 123 of the Spanish 

Constitution); b) the content of Article 21 of the Code of Criminal Procedure, 

according to which “the Supreme Court may not form or promote jurisdictions, and 

no Judge, Court or party may promote them against it”.  

 

 In other words, the “multiple occasions” on which a High Court of Justice 

may decide on its own jurisdiction to hear certain acts do not generate a precedent 

that this Court is obliged to observe. 

 

 Likewise, the rules set out in Article 18 of the Code of Criminal Procedure, 

one of which indicates that the judge with jurisdiction to hear related offences shall 

be “the one in the territory in which the offence sanctioned with the greatest 

penalty was committed” cannot operate as a factor determining jurisdiction for the 

trial of persons with parliamentary privilege. This is a rule intended to resolve 

questions of territorial jurisdiction that may arise between two courts. The contents 

of Article 21 of the Code of Criminal Procedure, which precludes the Supreme 

Court from promoting questions of jurisdiction and, above all, the very nature of 

parliamentary privilege as a special rule that modifies the norms of objective and 

territorial jurisdiction, dismiss the viability of the argument. 

 

 In short, there are no binding precedents arising from a lower court and we 

do not discern any similarity or analogy between the facts that are invoked as 

examples. Any argument that postulates an inverted association, propagated from 

the decisions of the High Courts of Justice towards the Supreme Court, and that is 

constructed on the basis of a fictitious analogy, must be rejected. 

 

 This response was criticised by Mr Cuixart’s defence which, in its letter of 

14 January 2019, decries that our reasoning conceals “...a kind of legal autarchy 

on the part of the Supreme Court, by way of an island of law, of our system that in 
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no way squares with the consideration of the decisions of our High Courts of 

Justice as a source of law, or with the comprehensive vision of the legal system or 

indeed with respect for fundamental rights that include the predetermination of 

jurisdiction of the courts precisely as a guarantee for citizens and as a protection 

against arbitrariness”. 

 

 The Court does not consider it necessary to linger over an line of argument 

suggesting that the defence look beyond a view of the sources of law linked to the 

decisions issued by the High Courts of Justice. Nor does it consider it necessary to 

reiterate the meaning of Article 123 of the Spanish Constitution, which makes the 

Supreme Court, with jurisdiction throughout Spain, “...the highest court in all 

areas”. It is not, therefore, a problem of legal autarchy. Or of a “comprehensive 

vision of the legal system”. The issue, in fact, is ensuring the predetermination of 

jurisdiction of the courts as the citizen’s guarantee against any attempt to 

manipulate the mandatory rules that allocate the jurisdiction of courts.  

 

 No reason existed, then, for this Court to decline jurisdiction to hear the acts 

considered by the Public Prosecutor to constitute an offence of rebellion or 

misappropriation of public funds. The inseparability of the act, as it was presented 

by the prosecution, is more than evident, both with regard to the defendants to 

whom the offences of rebellion and misappropriation of public funds were 

attributed and with regard to the others whose charges did not include the offence 

of rebellion but rather, jointly, those of misappropriation of public funds and 

disobedience. It was - in the opinion shared by the Abogacía del Estado, the 

Public Prosecutor and the Acusación Popular - an unfair administration of public 

funds aimed at bringing about the success of the secessionist process. 

 

 4.1.5. In the defences’ view, the infringement of the right to a lawful judge 

would have entailed a second breach, in this case of the right to two levels of 

jurisdiction. Proceedings against persons with parliamentary privilege - it is argued 

- partake of a formal structure that, by definition, excludes the possibility that the 

judgment that concludes the proceedings may be challenged before a higher 

court. 
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 This is not a new claim. 

 

 There are a number of reasons that warrant the rejection of the alleged 

infringement of the right to two levels of jurisdiction.  

  

 4.1.5.1. The first one is of a normative nature. Indeed, Article 2 of Protocol 

No. 7 to the European Convention for the Protection of Human Rights and 

Fundamental Freedoms, ratified by Spain via an instrument published in the 

Official State Gazette on 15 October 2009, effective as of 1 December of the same 

year, establishes that:  “everyone convicted of a criminal offence by a tribunal shall 

have the right to have his conviction or sentence reviewed by a higher tribunal. 

The exercise of this right, including the grounds on which it may be exercised, 

shall be governed by law. 2. This right may be subject to exceptions in regard to 

offences of a minor character, as prescribed by law, or in cases in which the 

person concerned was tried in the first instance by the highest tribunal or was 

convicted following an appeal against acquittal”. 

 

 This statement accommodates significant inferences, closely linked to the 

nature of the constitutional right that - in the opinion of the defences - is 

considered to have been infringed. 

 

 Firstly, its status as a legal right. In other words, the right of access to 

appeals is part of the substantive content of the right to effective judicial protection 

(Article 24.1 of the Spanish Constitution), but the legislator has necessarily 

addressed the operation of the terms and the conditions for effecting that 

challenge. It is unanimously understood in this sense by constitutional precedent 

and interpreted thus by the case law of the Constitutional Court (cf., as a 

representative example, Constitutional Court Judgment 99/1985 of 30 September). 

 

 Precisely because of this, in the same way that, according to Protocol no. 7, 

the terms of exercising the right to appeal “…shall be governed by law”, the 

Convention itself established two exceptions, firstly, for criminal offences of a 
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minor character, secondly, “…when the person concerned was tried in the first 

instance by the highest tribunal”. 

 

 This second exception, supported by the Rome Convention for the 

Protection of Human Rights and Fundamental Freedoms, neutralises the 

argument asserted by the defences. There exists no infringement of the right to 

two levels of jurisdiction. None exists because the limitation that would arise from 

the fact that the Supreme Court is the body assigned to try at sole instance is a 

limitation that is justified by a constitutionally legitimate purpose, which is none 

other than that of following to its conclusion the safeguarding of a functional 

privilege, devised as a guarantee for the members of the legislative branch. 

 

 In addition, the asserted infringement of the right is also untenable because 

trial before this Chamber is, as a counterbalance, an advantage for the persons 

with parliamentary privilege themselves. The hearing of acts by the Supreme 

Court, at first and sole instance, occurs before the final body in Spain’s 

jurisdictional structure - cf. Article 123 of the Spanish Constitution. This implies 

that the assessment of the objective of the prosecution is performed without the 

cognitive limits that characterise, for example, an extraordinary appeal in 

cassation. In other words, the Second Chamber of the Supreme Court guarantees, 

both in the investigation stage and in the trial stage, a comprehensive, unlimited 

hearing regarding the punitive objective of the Public Prosecutor and the other 

prosecuting parties. The disadvantages of an intervention by this Chamber that 

was only possible in the confined and strict procedural framework of an 

extraordinary appeal in cassation are thereby overcome. 

 

 4.1.5.2. This idea inspired the precedents of this Court in which the same 

claim was asserted. This is the case, for example, of Supreme Court Judgment 

79/2012 of 9 February, undertaken against a National High Court judge convicted 

at sole instance for the offence of breach of official duty [prevaricación]. It is also 

the case of the Supreme Court Judgment of 29 November 1997 (remedy 

840/1996), issued against persons with parliamentary privilege who were part of 
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the National Committee of a political party that was subsequently outlawed by the 

[Article] 61 [of the Organic Law on the Judiciary] Chamber of the Supreme Court.  

  

 Constitutional case law has proclaimed this criterion since its earliest 

pronouncements. Indeed, Constitutional Court Judgment 51/1985 of 10 April 

indicated that “…the party requesting constitutional protection used parliamentary 

privilege, to which he was entitled as a Senator, and was tried by the Nation’s 

highest Court, this being the factor that precludes review of his judgment”. 

Jurisdiction in such cases is defined by Article 71.3 of the Spanish Constitution. As 

such, “...on the basis of the constitution, certain persons are entitled, in view of 

their position, to special protection that counteracts the impossibility of having 

recourse to a higher instance [...] they justify the lack of a second level of 

jurisdiction, with regard to themselves and because the body responsible for 

hearing the proceedings in which they may be involved is the highest court in the 

ordinary judicial system” 

 

 In the same sense, Constitutional Court Judgment 64/2001 of 17 March 

argued that the recognition of the right to two levels of jurisdiction “…cannot 

disregard that Article 71.3 of the Spanish Constitution establishes that the Criminal 

Chamber of the Supreme Court shall have jurisdiction in proceedings against 

Senators and Members of Parliament. As such, as we stated in Legal Ground 6 of 

Constitutional Court Judgment 22/1997 of 11 February, ‘the Second Chamber of 

the Supreme Court is, with regard to criminal actions against Members of 

Parliament and Senators, “the lawful Judge” referred to in Article 24.2 of the 

Spanish Constitution, i.e. the one assigned in accordance with the pre-established 

procedural rules regarding jurisdiction, in this case by the Constitution itself in 

Article 71.3’. As such, as we also maintained in said Judgment, “the aim that 

constitutionalisation of the special immunity privilege for Members of Parliament 

and Senators aims to safeguard... [resides in protecting] the independence and 

serenity of both the legislative body and the court against potential external 

pressures or those that defendants themselves may exert due to the political and 

institutional position they hold. In this way the immunity privilege acts as an 

instrument to safeguard the institutional independence of both the National 
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Parliament and the Judiciary itself, or, expressed in other words, parliamentary 

privilege preserves a certain balance between powers and, at the same time, the 

most effective form of resistance against the potential implications of the court 

ruling as regards the make-up of Parliament”. 

 

 The Constitutional Court’s arguments precluded any doubt regarding the 

legitimacy of restricting that right, the result of the legal framing imposed by the 

procedural rules governing the two levels of jurisdiction: “… although a literal 

reading of Article 71.3 of the Spanish Constitution does not dictate the hearing of 

criminal cases against Members of Parliament and Senators at sole instance by 

the Criminal Chamber of the Supreme Court, it should however be understood that 

the writers of the constitution performed an initial assessment and weighting of the 

right of Members of Parliament and Senators to two levels of jurisdiction and the 

safeguarding needs of both the independence of the parliamentary institution itself 

and that of the Judiciary. An assessment and weighting which, as we have just 

reiterated, is not extraneous to the understanding of countries with similar legal 

systems and constitutions to our own as regards the scope of this right, since an 

exception to it is recognised in which the highest criminal court exercises 

jurisdiction at first and sole instance (Article 2.2 of Protocol 7 of the European 

Charter of Human Rights). Said assessment and weighting obviates the need for a 

further specific evaluation of the proportionality of the restriction of this 

fundamental right, which is otherwise essential, given that, as this Court has 

stated, any restriction of fundamental rights must respond to a constitutionally 

legitimate purpose and be a necessary and appropriate instrument to achieve said 

objective (as a representative example, Constitutional Court Judgments 62/1982 

of 15 October, Legal Grounds 3, 4 and 5; 175/1997 of 27 October, Legal Ground 

4; 49/1999, of 5 April, Legal Ground 7)”. 

 

 The Constitutional Court ruled in the same terms in Constitutional Court 

Judgments 65 and 66/2001 of 17 March. 

 

 4.1.6. Qualification is required when referring to a criminal proceeding - 

such as the one at hand - in which defendants who hold immunity coincide with 
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others who do not have that privilege. We indicated above - cf. Section 2.1 - the 

reasons that led the Court to consider that the inseparability of the act under 

prosecution was a decisive factor in reaching the decision that was finally adopted. 

We shall now analyse the influence that the denial of two levels of jurisdiction may 

have entailed within the framework of the right to proceedings protected by all 

safeguards. 

 

 The case law of the Constitutional Court places the justification for the 

limitation of the right to two levels of jurisdiction in the legislative decision inherent 

in legal rights and, above all, in the reason stated by the court. 

 

 It was stated in these terms in Constitutional Court Judgment 64/2001 of 17 

March: “…when examining the appellant’s objective, it must be taken into account 

that the parliamentary privilege enshrined in Article 71.3 of the Spanish 

Constitution is not directly applicable to the party requesting constitutional 

protection, since he does not hold the status of a Member of Parliament or 

Senator. The trial of the appellant by the Criminal Chamber of the Supreme Court 

is based on the rules of the Code of Criminal Procedure which establish a joint trial 

in a single proceedings for related offences (Articles 17.1, 272.3, 300). As a result 

of the parliamentary privilege of one of the defendants, in application of said legal 

provisions, the competent body was modified as regards the appellant in general 

terms ratione materiae, which was the Criminal Chamber of the National High 

Court, and his right to appeal the conviction and penalty before a higher Court was 

restricted in consequence of being tried before the Supreme Court. 

 

 The constitutional legitimacy of this restriction of the right to two levels of 

jurisdiction in the cases of parties without parliamentary privilege requires the 

specific assessment and weighting of the rights and interests at issue to which we 

have just referred. Said assessment and weighting must be performed firstly by 

the legislator and then by the Criminal Courts, taking into account that the Code of 

Criminal Procedure itself, in Article 847 - drafted in accordance with Law 5/1995 of 

22 May on Jury Courts, Second Final Provision, no. 16 - no longer expressly 

prohibits cassation appeals in these cases. 
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 On the basis of a similar model of analysis, the European Commission of 

Human Rights, in its declaration of inadmissibility of 18 December 1980 in the 

case of Tanassi et al., examining the complaint regarding the right to two levels of 

jurisdiction, both as an infringement of the right to a fair trial and as an 

infringement of the right to equality, given that in that case the parliamentary 

privilege of one person affected other individuals without parliamentary privilege, 

after declaring that Article 6.1 of the European Charter of Human Rights does not 

dictate the requirement to establish two levels of jurisdiction (Paragraph 16 of the 

decision), performed an assessment of proportionality on the measures contained 

in the legal system of the defendant State, weighing the disadvantages that ensue 

from not being entitled to a second level of jurisdiction in a criminal case for 

persons without parliamentary privilege in relation to other equally legitimate aims. 

To conclude, in said case, that the measure in domestic legislation that precluded 

the second instance was proportionate to other legitimate aims; as such, it 

understood that the protection afforded by holding a government position, which 

determined the jurisdiction of the Italian Constitutional Court, and the need to 

coordinate the assessment of the acts and the responsibilities of the parties when 

perpetration of the offence is attributed to the concurrence of more than one 

person constituted legitimate aims, to achieve which it was proportionate to 

conduct a single proceeding before the Constitutional Court, even if this entailed 

unequal treatment for the defendants who were not members of the government. 

An assessment of proportionality that was also performed in subsequent decisions 

relating to Protocol no. 7 (cases of EM of 26 October 1995 and Hauser of 16 

January 1996, inter alia)” 

 

 From this perspective and in view of such precedents, the Court has chosen 

not to cause an artificial break in the factual account as it had been defined in the 

opening arguments by the prosecutions. The accusation concerning the offences 

of rebellion and sedition - jointly perpetrated and collectively performed criminal 

offences - made it advisable not to divide the justiciable act. If not, there existed a 

risk of causing undue delay without any justification. But it was also necessary to 

preclude the false idea that anyone who had been charged in another court for 
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either of these two offences should be incorporated into the proceedings before 

this Chamber. An inseparability limited to one of the levels of participation in the 

execution of the acts is perfectly possible in legal terms. 

 

 Similarly, addressing jointly the acts characterised as an offence of 

misappropriation of public funds was justified in view of the opening arguments of 

the respective prosecutions. The resolution of the Governing Council of 

September 2017, in which the Regional Ministers jointly took on responsibility for 

the expenditure required for the referendum of 1 October, involved persons with 

parliamentary privilege and individuals without parliamentary privilege in a legal 

unit which it was considered advisable to examine as a single entity. 

 

 This was not the case with the other persons without parliamentary privilege 

who were only charged with an offence of disobedience. And, as we explained 

above, that was the cause of the decision to partially uphold the challenge to the 

court’s jurisdiction that was resolved via the ruling of this Court dated 27 

December 2018. 

  

 In short, the Court acted in the most appropriate way possible to safeguard 

the rights at issue. And it did so with the backing of constitutional case law and the 

precedents that shaped our own opinion. In addition, it resolved the issue raised in 

line with the pronouncements of the European Court of Human Rights in the cases 

in which it had to respond to this complaint (cf. Supreme Court Rulings of 29 June 

2006, 23 June 2009 and 26 January 2017). In these rulings (citing European Court 

of Human Rights cases of 2 June 2005 - Claes and others v Belgium - and 22 

June 2000, 22 June 2000 - case of Coéme v Belgium), the Court reiterates the 

applicable case law in those cases which refer to the attribution of jurisdiction to 

the Supreme Court in relation to acts performed by persons who are not obliged 

due to parliamentary privilege to be tried by it, weighing the concurrence, in this 

case, of the right to an ordinary judge with regard to each of the persons charged 

with punishable acts. This attribution raises the problem of accommodating this 

judicial investigation with the constitutional right to a lawful Judge, because if the 

Supreme Court is the court predetermined by law for persons with parliamentary 
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privilege, this is not the case with regard to those who do not hold the special 

status that the Constitution, Statutes of Autonomy and Organic Laws establish to 

attribute jurisdiction in criminal matters to a specific court when the one assigned 

to hear the proceedings in accordance with the type of offence is not practicable. 

 

 As such, the case law of this Court, inspired by the precedents of the 

European Court of Human Rights, cited above, has proclaimed that the extension 

of jurisdiction to acts committed by persons not obliged due to parliamentary 

privilege to be tried before the Supreme Court shall only be appropriate when an 

inseparable substantive connection is discerned with those attributed to individuals 

with parliamentary privilege. And this is precisely the circumstance in the case 

currently at trial. Indeed, the inseparability arising from the acts described by the 

prosecutions as constituting an offence of rebellion and/or sedition - joint offences 

performed collectively - is the basis of our decision. Similarly, the concerted action 

of the members of the Autonomous Government, expressed in the resolution of 

September 2017 that was used to underpin the offence of misappropriation of 

public funds, explains why those who did not have parliamentary privilege and 

were only accused of offences of misappropriation of public funds and 

disobedience, were also prosecuted in these special proceedings. 

 

5. Violation of the right to an impartial judge (Article 4 ECHR and 

Article 24 Spanish Constitution) 

 

 5.1. The nine justices of this Court have faced at least seven applications 

that they recuse themselves from the proceedings. 

 

The legal representatives of Carme Forcadell applied for the Investigating 

Judge, Pablo Llarena, to recuse himself. On 6 June 2018, the Investigating Judge 

dismissed the application that he recuse himself by reason of its being out of time. 

That decision was challenged by a motion to declare the proceedings a nullity by 

reason of serious procedural error [incidente de nulidad]. The motion was rejected 

in a ruling of 4 July 2018. Two of the defendants who had been declared to be in 

contempt also applied for the judge to recuse himself. On 23 October 2018, the 
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Investigating Judge rejected the application for recusal made by two of the 

defendants in contempt, which had been adhered to by the defendants Mr Turull, 

Mr Rull and Mr Sánchez. The application for recusal relied on the fact – reported in 

the national media – that the Investigating Judge had been at a dinner party with a 

group of friends where Alberto Fernández Díaz, a councillor for the PP party on 

Barcelona city council, had also been present. The Investigating Judge referred 

the recusal proceedings file to the judge who had been designated to process the 

application for recusal. On 25 October 2018, that judge rejected the request to 

introduce evidence and referred the proceedings conducted so far to the court that 

was competent to rule upon the application. The application for recusal was 

disposed of on 28 November 2018. The claims that the Investigating Judge was 

not impartial also revolved around the notion that he expressed his own lack of 

distance from the facts that he was called upon to ascertain by including in some 

of his decisions phrases such as “the strategy targeting us”. 

 

 Defence counsel for the defendants Mr Sánchez, Mr Turull, Mr Rull, Mr 

Junqueras, Mr Romeva, Mr Cuixart, Ms Forcadell and Ms Bassa jointly made an 

application for the Justices Manuel Marchena, Andrés Martínez Arrieta, Juan 

Ramón Berdugo Gómez de la Torre, Luciano Varela Castro and Antonio del Moral 

García to recuse themselves. The application was adhered to by defence counsel 

for the defendants who had been declared in contempt. 

 

A lack of impartiality was also alleged with respect to Francisco Monterde, a 

judge of the Appeals Chamber. 

 

It was likewise claimed that the President of this Court, the rapporteur 

drafting this judgment, had lost his impartiality for the purpose of legal evaluation 

of the matters at trial. Moreover, it seemed that the President’s breach of 

impartiality now extended also to the other members of the Court. Hence 

applications were made for Andrés Martínez Arrieta, Juan Ramón Berdugo, 

Luciano Varela, Antonio del Moral, Andrés Palomo and Ana Ferrer to recuse 

themselves. 
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 To these claims surrounding the personal [subjetiva] impartiality of three 

Justices of the Court, the defence added a claim of lack of subject-matter [objetiva] 

impartiality, arising from the fact that “several judges who are members of the trial 

Chamber were members of the Court that gave leave to proceed to the 

prosecution.” Hence the Justices Andrés Martínez Arrieta, Juan Ramón Berdugo 

Gómez de la Torre and Luciano Varela Castro were also challenged on grounds of 

lack of impartiality. 

 

 To the arguments for recusal set out above there was added a further claim 

in connection with the professional relationship between the members of the Trial 

Chamber and the Fiscal General del Estado, Spain’s chief public prosecutor, José 

Manuel Maza, who had commenced the prosecution. It was argued that our 

professional contact with Mr Maza over the years during which he had sat as a 

judge of the Criminal Chamber of the Supreme Court had tainted our faculties of 

judgement and analysis. 

 

 Application was also made for Vicente Magro Serget to recuse himself: this 

time, by defence counsel for Mr Junqueras and Mr Romeva, and some of the 

defendants who were in contempt. On 24 August 2018, the judge under challenge 

rejected the application on the ground that it had been made in procedural bad 

faith. 

 

 5.2. The right to an impartial judge is one of the mainstays of the right to a 

fair trial. Any allegation that is intended to enforce that right is to be viewed as 

properly laying claim to a fundamental premise in the absence of which the judicial 

role is deprived of one of its sources of legitimacy. Our system does not impose on 

a defendant any submissive acquiescence to trial by judges whom he or she does 

not believe to be impartial. This is firmly settled precedent, in which the original 

rigour of the formal requirements of exercise of the right has been softened. In 

Supreme Court decisions 458/2014 of 9 June 2014, 751/2012 of 28 September 

2012, 648/2010 of 25 June 2010 and 319/2009 of 23 March 2009, the Court held 

that, “… The case-law of this Court has made the formal requirements as flexible 

as possible so that an application for recusal becomes viable even if not raised on 



 

100 
 

the terms prescribed by the Judiciary Act [Ley Orgánica del Poder Judicial, 

“LOPJ”], even to the extent of allowing, where the proceedings are fast-tracked 

(Article 786 (2) Code of Criminal Procedure, LECrim), a sort of “recusal in the 

hallway” requested before the start of the oral trial.” 

 

 Hence the voicing of any doubt as to a judge’s impartiality, whether to do 

with his or her personal closeness to the subject matter of the proceedings – the 

personal or subjective dimension – or with his or her functional incompatibility – 

the subject-matter or objective dimension – must be resolved in a manner that 

rules out any suspicion, or even the appearance of suspicion, surrounding the 

judge’s suitability to adjudicate. This is the understanding of this Court, and this is 

what this Court has held in its precedents in widely different procedural contexts. 

 

 However, in special case 20907/2017, the impartiality of the judges of this 

bench has been ceaselessly called into question in a manner that is quite remote 

from the procedural purpose of recusal as an instrument to ensure judicial 

impartiality. Circumstances of one kind or another that arose throughout the trial 

prompted counsel for some of the defendants to use a strategy of “demonising” 

the Second Chamber of the Supreme Court. Over and again, the Second 

Chamber has been depicted not as a judicial organ but as a cluster of seven 

disciplined government officials who were willing to wreak the State’s revenge on 

the secessionist movement. This idea has been present up to the last minute of 

the oral proceedings, where some of the defendants continued to hold themselves 

out as the victims of a politicised trial. At least one of them claimed that he was 

indicted only because of his name. The complaint of violation of the right to an 

impartial judge was in large part filtered through a specific lens: the claim that the 

right to a fair trial would be assured only in a court located in Catalonia. The right 

to a judge predetermined by law is thus transformed into an ill-conceived “right” to 

a “proximity” judge, suggesting a concept of impartiality that has nothing to do with 

the constitutional content of the right and, incidentally, groundlessly casting a 

shadow of partiality over the judges who hold office in Catalonia. 
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 This is the underlying idea of the reasoning put forth by counsel for Mr 

Junqueras and Mr Romeva, whom we quote: “… For offences such as these, the 

High Court of Justice of Catalonia had always had jurisdiction to investigate and to 

preside over the trial of Catalan citizens in possession of parliamentary privilege. 

That jurisdiction has been unlawfully wrested from it by the Supreme Court.” 

 

 5.3. Motions to recuse the members of the Court therefore became a 

routine, used in contempt of the rules as a way to disparage the legitimacy of the 

Supreme Court. However, it is striking that such mistrust of this Chamber and such 

doubts about the personal integrity of many members of its bench should stand in 

counterpoise to the serenity with which, for decades, the Court’s decisions have 

been accepted as the expression of the legitimate exercise of the judicial power. 

Special case number 20907/2017 has led to a sharp break with the former state of 

affairs.  

 

 So, looking at the statistics for the past four years (2014-2018), we find that 

the judges whose functional [objetiva] or personal [subjetiva] impartiality is now 

called into question disposed of 2,503 cases referred to them from the 

Autonomous Region of Catalonia. Of these, 1,869 came from Barcelona, 158 from 

Tarragona, 123 from Lérida, 215 from Gerona and 123 from the Autonomous 

Region itself, as they were appeals against decisions of the High Court of Justice 

of Catalonia. Unless we are much mistaken, in none of those proceedings were 

any of the judges of this bench challenged by an application for recusal. Those 

figures encompass decisions disposing of appeals in cassation, refusals to give 

leave to proceed, claims of judicial error, applications for consolidation of case law, 

procedural complaints, applications for nullity and rulings in clarification or 

supplementation. 

 

 Only recently, this court was viewed by defence counsel themselves as the 

only venue capable of rectifying such injustice as might tarnish the decisions of the 

courts of Catalonia: yet now it is seen as a court to be escaped at all costs. What 

was once a journey willingly taken to the Supreme Court in search of legal 

remedies that would straighten out the mistakes of lower courts is viewed now as 
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an insurmountable obstacle, in the form of unfair judges tainted by politics and 

capable of bending the rules of case allocation so as to punish political dissidents. 

 

 One might say that the highly political content of the special proceedings at 

issue sets the stage for something quite different from anything this Court has 

seen before. To be sure, special case No. 20907/2017 has a number of unique 

features. The numerous defendants, the events at trial, and the fact that all the 

defendants are politicians or leaders of associations set this case apart from what 

might be thought of as our day-to-day business as a court of final appeal. Yet this 

fact in itself should be no warrant for the radical shift in the defendants’ perception 

of the impartiality of the members of the Court. The statistics speak for 

themselves. None of the barristers who argued in court in those more than two 

thousand five hundred appeal cases – some of whom, by the way, are often seen 

in this Court, and are acting as defence counsel in these proceedings – called into 

question the impartiality of the Court. 

 

But all that has changed. 

 

The exercise of the legitimate right to apply for the members of a court to recuse 

themselves as a means to assure a fair trial has given way to recusal used as a 

mere bludgeon that, hitting over and again, wears down the public credibility of the 

Supreme Court and its appearance of impartiality. The conduct of this trial, 

unprecedented in its intensity and length, has been contemptuously held out as a 

tedious and needless intermediate step towards the European Court of Human 

Rights, the only venue capable of undoing the wrong of our verdict. Not even the 

Constitutional Court is acknowledged as capable of offering protection from the 

violations of rights that might be complained of. Most of the defendants have 

portrayed the Constitutional Court as the true culprit of the secessionist process, in 

that it declared several provisions of the current Estatuto de Autonomía de 

Cataluña, the Catalan regional charter, to be unconstitutional. 

 

 Yet this was not always so. The statistics referred to above should be seen 

in the light of an especially revealing fact. In that same period, the Criminal 
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Chamber of the Supreme Court heard more than fifteen special proceedings or 

appeals in cassation concerning offences attributed to political officeholders in 

Catalonia. For the most part, these were prosecutions against persons shielded by 

parliamentary privilege, in other words, prosecutions against politicians of one 

ideological stripe or another. Not a single one of them walked iin company with a 

request for recusal of the judges of the Court. 

 

 And there is more. The Chamber of the Supreme Court that is now painted 

as an obstruction to the right to a fair trial was the same bench that investigated 

and tried Francesc Homs, who acts as counsel within the legal team of three of the 

defendants. At the time of the events that gave rise to an indictment against him, 

Mr Homs was a member-elect of the Congreso de los Diputados, Spain’s national 

parliament. The subject matter of the special case No. 20249/2016 in which he 

was a defendant related to events that carried a high political charge. The matter 

at issue was the illegal calling of a referendum – passed off at the time as a 

process of citizen participation in the political future of Catalonia – which was then 

held in that Region on 9 November 2014. Throughout the stages of investigation 

and trial, no question was raised as to the impartiality of the judges of this Court. 

 

 Neither was any application for recusal moved against the judges of the 

Court that heard the final appeal against the decision of the High Court of Justice 

of Catalonia of 13 March 2017, convicting the former President of the Generalitat, 

Artur Mas, and the regional government councillors Joana Ortega (of the political 

parties UDC and CiU) and Irene Rigau (CDC) of a criminal offence of 

disobedience. The judgment entered at that time, STS 722/2018 of 23 January 

2019, was regarded as the expected judicial outcome of a process of 

ascertainment and evaluation of facts that, while carrying a heavy political freight, 

at the same time involved a transgression of the Criminal Code. 

 

 Neither did case 86/2016 give grounds to dispute the impartiality of the 

judges who set their hands to the verdict against Xavier Crespo (mayor of Lloret 

de Mar and former member of parliament with the CiU party) and Josep Valls (the 

former local councillor for town planning). Neither did case 1828/2014, which 
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disposed of the appeal in cassation against the judgment of the National Court 

[Audiencia Nacional] on the events at the Parlament on 14 and 15 June 2011 in 

the midst of mass demonstrations organised to protest public spending cuts 

sustained by the public. The latter case did not involve charges against any person 

protected by parliamentary privilege, but was nonetheless closely connected to 

politically charged events. The aggrieved parties encompassed all the members of 

regional parliament who were unable to sit in the Parlament as a result of the 

intimidating conduct of the offenders. Some of them - such as the President of the 

Generalitat, Artur Mas - could only access the parliament building by helicopter. 

The Govern de la Generalitat [regional government] and the Parlament [regional 

parliament] appeared in proceedings as prosecution appellants. 

 

 In addition to its judgments, this Court has issued many orders to stay or 

dismiss private prosecutions and complaints filed by persons who, on their own 

behalf or in the name of some public or private institution, sought to prosecute 

conduct they believed to be criminal. These were cases that, whether by reason of 

the person bringing the prosecution or the person targeted by it, carried a heavy 

political charge. 

 

 a) This is the case, for instance of special case No. 20798/2017, instituted 

by reason of the complaint filed by the Ayuntamiento de Villanueva de Sijena, 

Huesca province [a local council], against Santiago Vila, who in this case has been 

indicted for misappropriation of public funds and disobedience, and Lluis Puig, of 

the political party JxCat, as councillors of Business and Knowledge and of Culture, 

respectively, at the Generalitat [Catalan regional executive]. 

 

 b) Special case No. 20916/2017, instituted in this Court by virtue of a 

private prosecution brought by the association Libertad y Justicia against Carme 

Forcadell (a member of the political party ERC now on trial for an offence of 

rebellion) and against the members of the Bureau of the Parlament Lluis Guinó 

Subirós (CDC party), Anna Simó (ERC party) and Ramona Barrufet (CDC and CiU 

parties). 
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 c) Special case No. 20824/2017, instituted by reason of a private 

prosecution brought by Carles Puigdemont (a defendant in contempt, for offences 

of rebellion and misappropriation of public funds) against José Manuel Maza, then 

Fiscal General del Estado [Spain’s chief public prosecutor] for offences of 

misfeasance in public office and usurpation of public functions. 

 

 d) Special case no. 20551/2018, a private prosecution brought by Quim 

Torra, President of the Generalitat of Catalonia, against Mariano Rajoy and 

Soraya Saénz de Santamaría, former President and Vice President and Minister of 

the Presidency, respectively, of the [national] Government of Spain, for not 

authorising the publication in the Diario Oficial de la Generalitat [official gazette of 

the regional government of Catalonia] of Decree 2/2018, of 19 May, issued by the 

President of the Generalitat, on the appointment of the Vice President of the 

Government and of the Ministers of the Departments of the regional government. 

 

 d) Special case no. 21099/2018, a private prosecution brought by the 

political party VOX against Joaquim Torra (JxCat), President of the Generalitat of 

Catalonia, for an offence of provocation, conspiracy or incitement to rebellion. 

 

 e) Special case No. 20753/2014, a private prosecution brought by the 

political party UPyD against Artur Mas, President of the Generalitat of Catalonia, 

for offences of misfeasance in public office, disobedience, usurpation of powers, 

misappropriation of public funds and electoral offences contrary to the Ley 

Orgánica del Régimen Electoral General; and against Nuria de Gispert (UDC 

party), President of the Parlament of Catalonia; Anna Simó (ERC party), First Vice 

President of the Parlament of Catalonia; Lluis M. Corominas (PDeCat party), 

Second Vice President of the Parlament of Catalonia; Josep Rull i Andreu (JxCat 

party), Third Secretary of the Parlament of Catalonia and David Companyon (ICV-

EUiA coalition and Cataluña Sí se Puede party), Fourth Secretary of the 

Parlament of Catalonia, for offences of disobedience. 

 

 f) Special case No. 20308/2019, a private prosecution brought by Joaquim 

Torra i Pla, President of the Generalitat of Catalonia, against the members of the 
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Junta Electoral Central [JEC, Central Electoral Board] for an offence of 

misfeasance in public office contrary to Article 404 of the Criminal Code in 

connection with the JEC’s decision on the removal of yellow ribbons. 

 

 g) Special case No. 20775/2018, a private prosecution brought by the 

Associacio Atenes Juristes Pels Drets Civils against the former President of the 

Government, Mariano Rajoy Brey (PP party) and other members of his cabinet 

who are currently members of the Cortes Generales [Spain’s national parliament], 

and against the President and several justices of the Constitutional Court, for 

offences of misfeasance in public office contrary to Article 446 of the Criminal 

Code and an offence against the exercise of other civic rights recognised by the 

Constitution and the law, contrary to Article 542 of the Criminal Code. This private 

prosecution related, first, to the Government’s decision to petition the 

Constitutional Court to overturn the decision of the President of the Parlament of 

Catalonia for the investiture of Mr Puigdemont, and, secondly, to the adoption of 

interim measures in the course of the proceedings arising from that petition. 

 

 h) Special case No. 20001/2018, a private prosecution brought by Alfonso 

Vázquez against Mariano Rajoy Brey, President of the Government, and members 

of the cabinet, who on 21 October 2017 sought authorisation from the Senado 

[upper house of national parliament] to take steps regarding the President, Vice 

President and Government Council of the Generalitat of Catalonia using powers 

provided under Article 155 of the Spanish Constitution, and against Pio García 

Escudero and all Senators who authorised the Government to take such steps, for 

offences of falsehood in a public document (Article 390(1)(4) Criminal Code), 

offences against public authority (Articles 404 and 405 Criminal Code), malicious 

prosecution (Article 456 Criminal Code), rebellion (Article 472 Criminal Code) and 

offences against State institutions (Article 439 Criminal Code). 

 

 i) Special case No. 20841/2014, a private prosecution brought by the 

political party VOX against Mariano Rajoy Brey, President of the Government of 

Spain, for an offence of neglect of functions contrary to Article 408 of the Criminal 
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Code, in the form of inaction in the face of the conduct attributed to Artur Mas i 

Gavarró, which culminated in the poll of 9 November 2014. 

 

 j) Special case No. 21142/2018, a private prosecution brought by Joaquim 

Torra, President of the Generalitat of Catalonia, against Pablo Casado, chairman 

of the Partido Popular party, for defamation. 

 

 k) Special case No. 20745/2016, a private prosecution brought by Xavier 

Trias (CDC and PDeCat parties) and the political party Convergencia Democrática 

de Cataluña (CDC) against Jorge Fernández, Acting Minister of the Interior, and 

Daniel de Alfonso, Director of the Fraud Office of Cataluña (OAC), for offences of 

violation of confidentiality, misfeasance in public office and misappropriation of 

public funds (Articles 417, 404 and 432 Criminal Code). 

 

 l) Special case No. 20439/2018, a private prosecution brought by Josep 

Asensio, a former Mosso d’Esquadra [officer of the Catalan regional police], 

against Albert Rivera, the chairman of the political party Ciudadanos, for an 

offence against the exercise of fundamental rights assured by the Constitution, 

contrary to Article 510(1)(a) of the Criminal Code. 

 

 m) Special case No. 20299/2017, a private prosecution brought by 

Associació Llibertat, Democracia i Justicia against the Justices of the 

Constitutional Court Juan José González Rivas, María Encarnación Roca Trias, 

Andrés Ollero Tassara, Santiago Martínez-Veres García, Pedro José González-

Trevijano Sánchez, Ricardo Enriquez Sancho and Antonio Narváez Rodríguez, 

and against Francisco Pérez de los Cobos Orihuela, a former Justice of the same 

Court, for an offence of misfeasance in judicial office, in relation to Constitutional 

Court judgments 185/2016 and 215/2016 deciding on the petitions for a 

declaration of unconstitutionality lodged against Ley Orgánica 15/2015, de 16 de 

octubre, de reforma de la Ley Orgánica 2/1979, de 3 de octubre, concerning the 

enforcement of Constitutional Court decisions as a safeguard of the rule of law. 
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 n) Special case No. 20738/2014, a private prosecution brought by Sindicato 

de Funcionarios Públicos Manos Limpias [“Clean Hands” union of civil servants], 

for an offence of misfeasance in judicial office contrary to Article 446 or, 

alternatively, Article 447 of the Criminal Code, against the Justices of the First 

Section of the Criminal Chamber of the Audiencia Nacional [National Court] 

Manuela Fernández Prado and Ramón Sáez Valcarcel, for having issued decision 

31/14, roll 6 / 13, arising from preliminary proceedings 124/11 of the Central Court 

of Investigation No. 6, adjudicating on the events of 15 June 2011 in the Parlament 

of Catalonia. 

 

 ñ) Special case No. 20433/2018, a private prosecution brought by 

Associació Atenes Juristes pels Drets Civils against the President of the Supreme 

Court Carlos Lesmes Serrano, other members of the Consejo General del Poder 

Judicial [General Council of the Judiciary], and several judges of the Audiencia 

Nacional [National Court] for a continuing offence of misfeasance in public office 

contrary to Article 404 of the Criminal Code, in relation to a series of appointments 

of judges, members of the General Council of the Judiciary and alterations of the 

rules of allocation in order to control certain court cases (including Supreme Court 

case No. 20907/2017). 

 

 o) Special case No. 20132/2016, a private prosecution brought by Sindicato 

de Funcionarios Públicos Manos Limpias [“Clean Hands” union of civil servants], 

for an offence of fraud in public aid, contrary to Article 308 of the Criminal Code, 

against: Pedro Sánchez, General Secretary of the Partido Socialista Obrero 

Español and a member of the national parliament in its 11th legislature; Oscar 

López Águeda, spokesman for the Socialist Parliamentary Group (PSOE); José 

Luis Grau Vallés (PSPV-PSOE party), Francesc Antich (PSIB-PSOE party), 

Ricardo Varela (PSdeG-PSOE party), Miguel Angel Gonzalez (PSC-PSOE party), 

Santiago Vidal (ERC party) , Mirella Cortes (ERC party), Miguel Angel Estrade 

(ERC party), Josep Lluis Cleries (CIU and PDeCat-CDC parties), Maria Teresa 

Rivero (PDeCat-CDC parties) and Joan Bague (PDeCat-CDC parties); and 

against the Spanish Socialist Workers Party (PSOE), Esquerra Republicana de 

Cataluña (ERC) and Democracia i Llibertat (DiL electoral coalition). 



 

109 
 

 

 5.4. It can be readily seen that the indiscriminate complaint we now hear 

about the lack of impartiality of the judges called upon to investigate and try these 

events sharply contrasts with acquiescence to the outcome of all those other 

cases. In those cases, too, the political dimension of the facts and the institutional 

role of many of the players was perfectly evident. 

 

 And, leaving aside that drastic shift in perception that underpins the 

challenge to nine members of this bench on the occasion of this single criminal 

case, the fact is that the defendants’ concern with impartiality does not seem to 

arise from scrupulous respect for the constitutional role of the judiciary. In fact, Ley 

20/2017, de 8 de septiembre, de Transitoriedad Jurídica y Fundacional de la 

República, a statute on the legal and foundational transition of the Republic, put in 

place a model of self-rule of the judiciary based on “coordinated action” with the 

executive. The statute did not assure immunity from dismissal for the judges who, 

up until the declaration of independence, were in office in Catalonia. Rather, 

continuity was granted only to those judges who had been in office for at least 

three years before the entry into force of that law. However, judges who had been 

in office for less than three years in Catalonia were stripped of that constitutional 

assurance of immunity from dismissal, in so far as the statute made reference to a 

“right of integration”, which was to be sought by those judges then in office in 

accordance with a procedure to be governed by future regulations. The search for 

a model judge who made a good fit with a specific ideological belief was 

impossible to conceal beneath that invocation of some future statute that would 

purge the judges who, after the foundation of the Republic, would be in active 

service and at the head of the judicial organs of Catalonia. 

 

 The organisational structure of the judiciary in the new scenario of the 

Catalan Republic displayed a number of worrying cracks, through which any hope 

for impartiality might vanish. For instance, the President of the Supreme Court [of 

Catalonia] was to be appointed by the President of the Generalitat, in response to 

a proposal by a joint committee (Article 66(4) of the “Law of Transition”). But this 

joint committee that was to put forward the proposal comprised the President of 
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the [Catalan] Supreme Court, who would preside the committee, and the 

Generalitat councillor in charge of the justice department, who would be the vice 

chair of the committee; in addition, there would be four members of the 

Governance Chamber, appointed by the Chamber itself, and four persons 

appointed by the Government (see Articles 70 and 72 of the “Law of Transition”). 

 

 5.5. All the grounds for recusal invoked by the parties have been rejected. 

We incorporate to our reasoning the arguments set out in the decisions that 

denied any violation of the right to an impartial judge. Nevertheless, we shall revisit 

certain points in response to the insistence of counsel for Mr Turull, Mr Sánchez 

and Mr Rull in their final conclusions. 

 

 5.5.1. The applications for recusal throughout these proceedings related to 

almost all the justices who, in one way or another, took part in some stage of the 

procedure. Indeed, the propositional tenor of the applications displays a disdain 

that cascades over multiple domains, arising from a general disbelief in the ability 

of the Supreme Court to investigate and try a range of facts and events without 

interference by political powers. The lack of impartiality that is complained of 

arises, on this view, from the system by which the most senior judges are 

appointed, which, it is claimed, leads to a politicised distortion that affects the 

outcome of the trial. It was argued that “… given the so-called politicisation of 

justice, we can only conclude that there is a specific politicisation of this case.” 

 

 It is claimed that the Spanish justice system is tainted by the permeability of 

judges to the political interests that are said to control the Consejo General del 

Poder Judicial [General Council of the Judiciary]: hence court judgments express 

whatever is desired by the political powers of the time. 

 

 This Court cannot accept this claim. 

 

 Scepticism as to the impartiality of the judges within an adjudicating organ 

cannot be founded on some generic account of what counsel for the defence calls 

the “politicisation of justice”. This is a politicisation that they do not find, it would 



 

111 
 

seem, in the justice system within the territory of the region of Catalonia, whose 

leadership, as it happens, is subject to the same rules of appointment as the 

justices of the Supreme Court of Spain. A politicisation that, when all is said and 

done, encounters no objection when it is the “Law of Legal and Foundational 

Transition of the Catalan Republic” that proclaims a regime of “coordinated action” 

between the government of the Generalitat and the courts of justice, or when 

judges who have held office in Catalonia for less than three years are subjected to 

a reassessment of fitness for office, with reference to their adherence to the 

process of secession. 

 

 Be that as it may, by comparing different models we can draw conclusions 

on the tainting effect that the applicants for recusal attribute to the system of 

appointment of members of Spain’s General Council of the Judiciary and the 

harmful effect it might have on the impartiality of judges. So, even if we disregard 

those systems where there is no governing council, and it is the Minister of Justice 

him or herself who appoints judges and disciplines them in any event of infraction, 

in our peer countries, to a greater or lesser extent, the political power is involved in 

the appointment of the members of the governing body of the judiciary. 

 

 For instance, the thesis of the applicants for recusal would inexorably lead 

to a general disqualification of the justice system of Belgium – the Belgian Senate 

appoints 22 of the members of the Conseil supérieur de la Justice – and the 

justice system of Portugal – judges are in a minority and the appointment of nine 

of the members of the Conselho Supeior da Magistratura is apportioned between 

the President of the Republic and the Senate. A black mark would also attach to 

the model of governance of the justice system of France. Public prosecutors are 

members of the Conseil supérieur de la magistrature, the model is strongly 

influenced by the government of the day, and the President of the Republic, the 

National Assembly and the Senate appoint six of its members. The same could be 

said of the justice system of Italy, where the Consiglio Superiore della Magistratura 

comprises 27 members, 8 of whom are appointed by the Italian parliament in a 

joint session. The body is chaired by the President of the Republic, and the 
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President of the Supreme Court and the Public Prosecutor General are native 

members. 

 

By this same unreasonable yardstick, one would have to conclude that the 

European Court of Human Rights, which was founded to give effect to the 

Convention on the Protection of Human Rights and Fundamental Freedoms, 

signed at Rome on 4 November 1950, was tainted from the outset. Article 22 of 

the Convention, which makes provision for the manner of appointment of the 

judges of the Strasbourg Court, says: “The judges shall be elected by the 

Parliamentary Assembly with respect to each High Contracting Party by a majority 

of votes cast from a list of three candidates nominated by the High Contracting 

Party.” In short, the judges are nominated and elected by active politicians, yet 

nobody can say that, for this reason, their impartiality is in question. 

 

 The Spanish constitutional system leaves as much room for improvement 

as any other system to which it could be compared. But it is more than obvious 

that the active involvement of the Congreso [lower house national parliament] and 

of the Senado [upper house of national parliament] in the appointment of 8 of the 

20 members of the governing organ of the judiciary is no support for 

disqualification for lack of impartiality of the President and justices who make up 

the Second Chamber of the Supreme Court, who, as it happens, have been called 

upon to adjudicate on events characterised by the Ministerio Fiscal [Public 

Prosecutor] as criminal offences committed by politicians. 

 

 5.5.2. The Investigating Judge, as mentioned earlier, was challenged by an 

application for recusal for reasons that, in the view of counsel for the defence, 

should have led to his being excluded from any investigative role. 

 

 One of the applications for recusal relied on the fact that the Investigating 

Judge happened to attend a dinner party with a group of friends where Alberto 

Fernández Díaz, then sitting as a PP party councillor in the assembly of Barcelona 

city council, was also present. This, according to counsel for the defence, 

invalidated his ability to investigate the matter and cast a cloud on his impartiality. 
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 The reference here is to a news item that made it into the media not 

because of who happened to be at the dinner party but because the Investigating 

Judge became the target of a lynch mob of radical activists who had spotted him in 

that restaurant in Palafrugell, Gerona. 

 

 The application for recusal was disallowed because it was out of time – the 

investigation had already been completed – and because it was groundless. What 

was held out as ideological coincidence in “anti-Catalan sentiment” was no ground 

at all for recusal under Article 219(10) of the Ley Orgánica del Poder Judicial 

[LOPJ, the “Judiciary Act”], which defines such ground as “having a direct or 

indirect interest” in the case. 

 

 For a second application for recusal, defence counsel relied on the fact that 

the Investigating Judge made reference in his account of the facts to evidence of 

“the strategy targeting us” [la estrategia que sufrimos]. By saying this, the 

Investigating Judge, it was claimed, openly acknowledged that he was the victim 

of events for which he blamed the defendants; this, obviously, compromised his 

impartiality, insofar as anyone who thinks of and describes himself as the victim of 

a crime plainly has a direct interest in the subject matter of the procedure (Article 

219 (10) LOPJ). This impairs his or her necessary objectivity to adjudicate on the 

subject matter of the procedure in observance of the rights of a person who is 

openly blamed for having victimised him or her. 

 

 On 18 June 2018, the Sala de Recursos [Appeals Chamber] explained its 

dismissal of the application for recusal: “… The applicant’s complaint distorts and 

falsifies the context of the Investigating Judge’s expressions, thus lending a taint of 

lack of impartiality to a position that ought to be understood as a general 

perception of the course of events in Catalonia. The Investigating Judge was 

giving an account of the secessionist strategy as set out in the White Paper then 

being discussed in the decision under appeal.” 
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 The ruling dismissing the claim of loss of impartiality went on to say that “… 

The fact that the Investigating Judge, faced with the widespread and repeated 

media coverage of alleged acts of institutional rebellion, especially in the months 

leading up to the unilateral declaration of independence, made reference in his 

decision to “the strategy targeting us”, is to be construed as an expression of the 

discomfort arising from the repeated appearance of news and images that any 

member of the public could view in the course of his or her day in connection with 

the ins and outs of the “Procés” and its vicissitudes from day to day. … However, a 

passing reference of that kind within the language of a court decision has nothing 

to do with any loss of impartiality when adopting a position on the case. If we were 

to attribute, by connotation, a loss of impartiality to an expression of this sort, then 

the consequences would be so distorted and unmeasurable that the conduct of 

any trial or judicial investigation would become barely practicable. If we were to 

apply the standards proposed by defence counsel as to the existence of a loss of 

impartiality, then any procedure would have to be void in which there arose any 

inappropriate or disproportionate attitude on the part of a defendant, or where one 

of the parties to a trial were simply boring or annoying or made the adjudicator 

uncomfortable or not at his or her ease, thus affecting his or her impartiality when 

adjudicating on the case.” 

 

 There was, therefore, no violation of the right to an impartial judge in 

respect of the Investigating Judge. 

 

 5.5.3. The justices Manuel Marchena, Andrés Martínez-Arrieta, Juan 

Ramón Berdugo and Luciano Varela were also the target of an application for 

recusal by reason of lack of subject-matter impartiality, because they had been 

members of the Chamber of Admissions that gave leave to proceed to the 

complaint of the Ministerio Fiscal [Public Prosecutor’s Office]. According to the 

applicants, that decision to give leave to proceed necessarily entailed a 

determination of the existence of an offence and its fit within the criminal code 

[juicio de tipicidad], thus tainting the adjudicators’ ability to conduct a trial of that 

same offence. 
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 However, this argument frontally collides with the case law of the 

Constitutional Court, the Supreme Court and the European Court of Human Rights 

as to the necessarily dual functional nature of the investigator and the adjudicator. 

Constitutional Court case 39/2004 of 29 March 2004, affirming Supreme Court 

decisions 45/2006 of 13 February 2006 and 143/2006 of 8 May 2006, states that 

the recognition of this right requires - since the confidence that the courts in a 

democratic society ought to attract is at stake - that the defendant be assured that 

there is no reasonable doubt as to any prejudice or predetermined conclusion in 

the court, including such prejudice as, from an objective standpoint, might arise by 

reason of the adjudicator having had a previous relationship or contact with the 

matter to be decided upon [thema decidendi] (as representative cases, Supreme 

Court decisions STC 69/2001, of 17 March 2001, F. 14.a; 155/2002, of 22 July 

2002, F. 2; and 38/2003, of 27 February 2003, F. 3; and European Court of 

Human Rights Decisions of 1 October 1982, Piersack v. Belgium, § 30; 26 October 

1984, De Cubber v. Belgium, § 24; and, among the most recent, 25 July 2002, 

Perote Pellón v. Spain, § 43; and 17 June 2003, Pescador Valero v. Spain, § 21 ). 

The Constitutional Court then holds that a determination of the specific 

circumstances that in a given case would support a conclusion that doubts as to 

judicial impartiality are objectively justified is not so much a list of prior decisions 

from which the adjudicator is now barred as a specific check in each case of 

whether or not the prior intervention from which the complainant’s doubts arise 

involved issues that were substantially the same or very close to those to be ruled 

upon in the judgment on the merits. This is because impartiality must also ensure 

that the adjudicator is specifically isolated from the role of incrimination or 

prosecution of the defendant, whether at the provisional evidentiary stage, such as 

in a formal accusation, or at a pre-emptive stage, such as when taking interim 

measures (Constitutional Court case 310/2000 of 18 December 2000, F 4). The 

absence of any violation of the right to an impartial judge has been proclaimed in 

connection with decisions to give leave to proceed to a complaint or private 

prosecution, insofar as such decision “… is a judicial act that does not express or 

arise from an opinion. Legally, the adjudication made is clearly distinct from the 

factual and legal reasoning that might lead to a conclusion beyond any reasonable 

doubt that certain acts regarded by the law as a criminal offence have been 
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committed by a defendant” (Constitutional Court Case 162/1999 of 27 December 

1999, F 6). 

 

As a general rule, Supreme Court case 36/2006 of 19 January 2006 stated 

that the case law of this Court, in accordance with the case law of the European 

Court of Human Rights, has established that the involvement of a judge at a pre-

trial stage, specifically, at the investigative stage, gives ground for recusal if that 

involvement implied a determination of the facts or of the doer of the relevant acts 

or of his or her guilt, such as not to leave room for a fresh decision without 

prejudice as to the merits of the case. Hence the target of scrutiny must be the 

intensity of the determination made on the subject matter of the procedure. 

 

So, in accordance with this entirely settled line of case-law, when disposing 

of the application for recusal invoking that ground, the Special Chamber 

constituted under Article 61 of the LOPJ [Judiciary Act] held as follows in its ruling 

3/2018 of 13 September 2018: “… to support their main argument, namely, that 

the judges under challenge formed part of the Chamber of Admission that gave 

leave to proceed to the prosecution in special case 2097/2017, almost all the 

applicants quote Article 219 (11): “Having taken part in the investigation of the 

criminal case or having made a decision on the suit or case in a lower court.” 

Clearly, to give leave to proceed to the prosecution, the initial step of a criminal 

procedure, is not to investigate and certainly not to decide on the case at an earlier 

stage or a lower instance of the procedure. Strictly, it would have been necessary 

to have the applicants show why the decision to give leave to proceed to a 

prosecution resembles an investigation closely enough to support the conclusion 

that this ground of recusal would apply here. And they have not done so.” 

 

In legal ground 6, the Court says that “… whoever receives the request to 

prosecute, unless the law expressly provides otherwise, must commence 

proceedings, and his or her function is limited to checking that the formal or 

extrinsic requirements have been satisfied. From then on, the proceedings are in 

the hands of the investigating judge, who must then indeed examine facts and 

make legal assessments, and for that very reason may not later adjudicate upon 
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the case. In this case, there is no evidence that the judges under challenge did 

anything other than receive the request to prosecute, find that it satisfied the 

requirements, and refer the matter to the investigating judge to whom the case 

was allocable by rotation. So it cannot be said that they examined the facts of this 

case or made a legal assessment of them or took a decision that might affect the 

course of the proceedings.” 

 

The rules on the allocation of cases in this Court are based on drawing very 

clear distinctions between the Sala de Admisión [Chamber of Admission], which, 

as its name suggests, is circumscribed to giving leave to proceed to a complaint or 

prosecution, the Sala de Recursos [Appeals Chamber], formed by judges who 

took no part in the decision to give leave to proceed and are called upon to decide 

on appeals against the interim rulings of the investigating judge, and the Sala de 

Enjuiciamiento [Trial Chamber], which in turn is formed by judges who until then 

were confined to give leave to proceed to the prosecution and otherwise distanced 

themselves from the subject matter of the proceedings. 

 

So the claim that any taint arises from a decision that, as can be seen from 

a reading of the direction to give leave to proceed, was in any case abstract, 

hypothetical or conjectural, is groundless. 

 

Neither is the right to an impartial judge undermined by the existence of 

decisions depriving the defendants of their freedom that, by reason of their date, 

have already been signed by the Trial Chamber. As explained by the Special 

Chamber constituted under Article 61 of the LOPJ [Judiciary Act], “… some of the 

applicants for recusal claim that the judges under challenge heard their requests 

for release from remand in custody, and dismissed such requests. They believe 

that this placed those judges in contact with the merits of the case, and thus they 

were tainted. This assertion is based on a mistake as to the facts: the orders 

refusing release of the defendants who were remanded in custody were issued by 

the Trial Chamber, after the investigative stage had been completed. Under Article 

622 of the Ley de Enjuiciamiento Criminal [Code of Criminal Procedure], once the 

investigative stage has been completed, the investigating judge must “refer the 
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proceedings and evidence to the court having jurisdiction to hear the criminal trial.” 

In this case, the decree ending the investigative stage issued by the investigating 

judge was dated 9 July 2018. However, the orders refusing release were issued by 

the Trial Chamber on 26 July and 12 September 2018. So the case was no longer 

at the investigative stage: jurisdiction already rested with the Trial Chamber, so no 

“prejudice” could possibly arise. These were decisions taken by the judicial organ 

called upon to try the case once it had legally arrived within its remit. To claim 

otherwise would lead to an absurd conclusion: the court that is legally trying a 

criminal case would be unable to adjudicate on any procedural matter, and would 

have to refer it to another court; what is more, the defendant would only need to 

challenge his or her being in remand to get the court to recuse itself from the 

case.” 

 

Counsel for the defence believe that they have found an additional 

argument in support of their claim that the decision-making organ is tainted: the 

precedent of application for recusal 1/2011 of 20 June 2011, Garzón. The entire 

absence of analogy between that case and the case now at issue was explained 

by the Special Chamber constituted under Article 61 of the LOPJ [Judiciary Act], 

which found no inconsistency at all between that decision and the one now 

adopted. The Court’s conclusion that no violation exists of the right to an impartial 

judge “… is not opposed by this same Chamber’s decision of 20 June 2011 

(application for recusal 1/2011). To be sure, on that occasion this Chamber found 

that certain judges who had taken part in the decision to give leave to proceed to 

the prosecution had been tainted, and therefore were disqualified from 

adjudicating on the special proceedings concerning a person protected by 

parliamentary privilege. But it is also true that, in that case, those same judges had 

also taken part in disposing of the applications made against the orders of the 

investigating judge, and at that time they had indeed come into contact with the 

facts and legal issues that were later to be examined at the oral trial. It was in this 

way that their objective impartiality was impaired. The ratio decidendi of the ruling 

of 20 June 2011 does not rely on the fact of the judges having decided to give 

leave to proceed to the prosecution, but on their having decided on applications 

against directions given by the investigating judge. In this respect, the following 
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passage is clear and conclusive: “This Chamber, having examined the case in the 

light of its specific features as required by the constitutional case-law referred to 

earlier, holds that it must therefore rule out as irrelevant any involvement in the 

investigative stage in the form of merely procedural decisions, that is, those 

decisions that were intended only for case management and those that refused 

entry to the proceedings by associations and groups that had expressed an 

interest in taking part, insofar as this Court finds that the decisions bore no relation 

to any prior awareness of the facts giving rise to the investigation of the offence 

complained of.” Therefore, there is a very important distinction between that case 

and this one. Most importantly, it cannot be said that this Chamber is now 

departing from the rule followed at that time. In fact, as a result of the ruling of 20 

June 2011, the organisational structure of the Criminal Chamber of the Supreme 

Court was modified. Judges disposing of applications to vary the directions of the 

investigating judge in special proceedings concerning persons protected by 

parliamentary privilege are not later assigned to a role of adjudication at trial. A 

distinction was drawn between the Appeals Chamber and the Trial Chamber, such 

that the judges of the Criminal Chamber of the Supreme Court who sit in appeal 

cannot later, in those same special proceedings, sit at trial.” 

 

The applicants for recusal point to a further source of loss of impartiality: the 

alleged identity of the facts now at trial and those tried in special case No. 

20249/2016, concerning the referendum of 9 November in the region of Catalonia. 

At the trial of the member of national parliament (as he then was) Francesc Homs, 

the verdict finding him guilty was signed by four of the judges who are now sitting 

in the Trial Chamber. This was Supreme Court case 177/2017 of 22 March 2017. 

 

The claim is unsustainable. 

 

The facts are clearly not the same. A careful reading of the factual account 

given in each of the decisions suffices for the difference to be discovered. At the 

time of the referendum of 9 November 2014, the statutes of transition and 

referendum referred to in the history of the facts given in this judgment had not 

been passed. Neither had the incidents and mass demonstrations of 20 
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September and 1 October 2017 yet occurred. Hence, judgment No. 177/2017 

convicted Mr Homs of an offence of disobedience without regard – for obvious 

chronological reasons – to later events that might have aggravated the charges. 

 

The functional incompatibility complained of by counsel for the defence did 

not, therefore, exist. The impartiality of the Court was preserved and the outcome 

of this case is simply the result of examination of the evidence seen at trial. 

 

 5.5.4. The application for recusal based on the closeness of the members of 

this Chamber to the late José Manuel Maza is also to be rejected as unfounded. 

His appointment as Fiscal General del Estado [Spain’s chief public prosecutor] 

and the fact that he set his hand to the request to prosecute that gave rise to these 

proceedings are now the basis for defence counsel to raise an issue of recusal in 

the subjective sphere, founded on the personal closeness that allegedly existed for 

years between that prosecutor and the judges who are now members of the Trial 

Court. 

 

 There was also a suggestion that an issue of unconstitutionality could be 

raised “… as to the prevailing statutory rules that allow a permanent member of a 

court to act as the investigating judge in specific cases that are finally tried by his 

or her same chamber.” The reasons for such unconstitutionality are to be found – 

it is claimed – in the fact that the system does not ensure “… the advisable 

physical and personal distance that must always separate the investigating judge 

from the trial court.” 

 

 It is certainly not easy to understand what defence counsel means with its 

demand for “physical and personal distance” between the judges who are the 

members of the same court, or, in the reproachful words of counsel for Mr 

Junqueras and Mr Romeva, “… the obvious and inevitable camaraderie that could 

interfere with an impartial way of examining a request for prosecution submitted by 

the Fiscal General del Estado [chief public prosecutor] to this Court, where that 

public prosecutor was himself a judge for so many years.” 
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 The claim is entirely unreasonable. 

 

 Why would friendship have a tainting effect when one of the judges 

assumes investigative duties, but that same friendship has no such invalidating 

effect, for instance, when deliberating at the trial stage or when deciding on an 

appeal in cassation? According to the stance taken by defence counsel, “physical 

and personal distance” must entail never contradicting the rapporteur. In the 

process of deliberation, it is claimed, friendship is the supreme value, and personal 

relations among the judges of a collegial body are never eroded. In the words of 

the Special Chamber constituted under Article 61 of the LOPJ [Judiciary Act], “… 

the fact of being colleagues in the same judicial body does not necessarily lead to 

improper confidences, let alone the breach of one’s own legal and ethical duties. 

For a claim such as that made by the applicants for recusal to be believable, they 

would have to provide factual evidence in support. This is something they have 

simply not done.” (cf. ruling 3/2018, 13 September 2018, FJ 7). 

 

Whether this be a “geographical distance” or an “emotional distance”, what 

seems indisputable is that transforming this requirement into a precondition for 

raising an issue of recusal is understandable only as part of a shared strategy of 

disparagement of the organ of adjudication. 

 

 5.5.5. An application for recusal was also made against the judge Vicente 

Magro, who had simply rejected in limine the earlier application for recusal, and 

was the rapporteur of that decision. In this case, the application for recusal was 

based on the fact that the judge had been a member of the Appeals Chamber, 

such that there might be a functional incompatibility impairing his impartiality. To 

this, in the applicants’ view, two further considerations were to be added that might 

cast doubt on his impartiality. Two decades earlier, Mr Magro had sat as a senator 

representing the Partido Popular party; moreover, he had recently published in a 

professional journal an article discussing the difference between the offences of 

rebelión and sedición. 
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 The application for recusal was unanimously dismissed by the Special 

Chamber constituted under Article 61 of the LOPJ [Judiciary Act]. The dismissal 

was based on the reasons set out in the ruling of 3/2018 of 13 September 2018. 

 

 First, the investigating judge in an application for recusal does not come into 

contact with the subject matter of the proceedings from which that application for 

recusal arises. Rather, he or she is confined to a strict assessment of whether or 

not the recusal motion could reasonably succeed: “… it is strictly accurate that the 

role of the judge who is to dispose of an application for recusal is one of mere 

case-management and procedural formality. He or she neither should nor can 

make any decision on the recusal itself, let alone on the merits of the case. In fact, 

that judge dealing with an application for recusal should not even complete his or 

her task with any sort of report on whether or not the application is reasonable. 

The only matter that might leave room for some margin of appreciation would be 

the question of admission and examination of evidence proposed to prove or 

disprove the facts on which the application for recusal is based. However, in this 

case, no evidence was proposed other than the documents attached to the 

application for recusal itself, all of which were admitted and entered in the case 

file. So this is the key fact: Vicente Magro’s membership of the Appeals Chamber 

in no way could have influenced the processing of this application for recusal, 

because no decision was made as to evidence and no report was issued, and still 

less did he exercise any legal assessment that might bear upon the success or 

dismissal of this application for recusal.” 

 

 The assertions about the past political activity of the judge under challenge 

were rejected by the Special Chamber constituted under Article 61 as follows: “… 

clearly, the mere fact of having held elective public office does not entail, under 

Spanish law or under the law of many other European countries, disqualification 

from the later exercise of a judicial role. Vicente Magro, specifically, was a 

member of the Senado [upper house of national parliament] for a brief period more 

than twenty years ago. So his ties to active politics are very remote in time. Hence 

the assertion made by the applicants for recusal can be viewed only as a rejection 
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of the political stance that they assume to be espoused by the judge, which, in any 

case, would not be an unlawful one.” 

 

 His having published a paper of legal scholarship on the offences of 

rebelión [rebellion] and sedición [sedition] is clearly an academic endeavour that 

has nothing to do with the assessment of whether or not the facts now at trial 

constitute one criminal offence or another, if any. This was the approach taken by 

the Special Chamber constituted under Article 61 of the LOPJ [Judiciary Act], as 

can be seen from a reading of the judgment. Whatever one might think about this, 

it seems paradoxical that Mr Magro’s academic work is invoked by counsel for the 

defence in several of their pleadings – but not in the application for recusal – in 

support of their claim that the offence of rebellion requires a context of violence, 

this having been pointed out, in their own words, “by the most authoritative 

scholarship.” 

 

 5.5.6. We also reject the doubts as to the impartiality of the President of the 

Court arising from the fact that he was mentioned by a senator in a WhatsApp 

message addressed to fellow party members in which he boasted that he had the 

Supreme Court and General Council of the Judiciary under control “by the back 

door”, and argued for the benefits of a deal that would make that judge the highest 

judicial authority of the State. According to counsel for Mr Junqueras, Mr Romeva 

and Ms Bassa, this tainting of the President extended to the rest of the Chamber. 

Hence applications were also made for Andrés Martínez Arrieta, Juan Ramón 

Berdugo, Luciano Varela, Antonio del Moral, Andrés Palomo and Ana Ferrer to 

recuse themselves. 

 

 A breach in a judge’s impartiality is to be assessed only on the basis of that 

judge’s own acts: what he does, what he says, and even what he appears to be 

and do. But the opinion of someone else, expressed using an instant messaging 

service, can never suffice to alter the membership of an organ of adjudication. 

Otherwise, every defendant could shape the trial court in accordance with his or 

her wishes merely by invoking an opinion about a judge’s political profile slipped 

into a WhatsApp group conversation. Entering the judge’s name in the search 
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function of a web browser would be enough to create a political portrait serving as 

the basis for his or her disqualification. 

 

 This was the unanimous holding of the sixteen judges of the Special 

Chamber constituted under Article 61 LOPJ [Judiciary Act], the organ that is 

competent to dispose of applications for recusal that challenge the President of 

one of the Chambers of the Supreme Court. In its ruling 7/2018 of 5 December 

2018, the Special Chamber said that the application for recusal “… does not blame 

the judge under challenge for any of the acts on which it is based, for the simple 

reason that the WhatsApp message is said to have been sent by Ignacio Cosidó, 

the spokesman of the Partido Popular party in the Senado [upper house of 

national parliament], not by the judge himself. It is difficult to see how the 

impartiality of a judge comes under suspicion for acts or opinions if he has not 

even done those acts or expressed those opinions. A recusal must be based on 

an act done by the judge him or herself, not on something attributed to him or her 

by someone else. If the applicants’ case were upheld, it would be enough to 

publish fake messages or opinions about a judge’s personality or political beliefs to 

have him or her disqualified immediately.” 

 

 The decision added that “… the message must be seen as what it is: the 

personal opinion of a politician. That message is to be examined in its context…. It 

is a claim used by a politician to justify a deal made with another political party. He 

says things… in his own defence to justify a deal that was drawing criticism from 

his own parliamentary group because they thought it was the wrong deal. The 

politician seeks to justify his own actions and, in his defence, uses any argument 

he thinks fit. Yet that which is to be seen as an (unacceptable) opinion in the 

political sphere is not transferable, without more, to the judicial sphere.” 

 

 The Special Chamber constituted under Article 61 disapproved of the 

applicants’ silence on a fact that was not to be ignored. The fact was that the deal 

the senator was trying to rationalise to his own parliamentary group had been 

struck between the two largest political parties (PP and PSOE), which are 

obviously quite different ideologically. However, “… the “confluence of interest” 
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affecting the judge under challenge is predicated of only one of those parties. 

Perhaps the applicants for recusal (self-servingly) glossed over this aspect of the 

issue so that they could focus on the alleged closeness of the judge under 

challenge to a political party, rather than on the question of whether the bipartisan 

deal had something to do with his personal and professional calibre and his fitness 

for that office.” 

 

 The decision rejecting the application for recusal continues as follows: “… 

the content of the message is contradicted by a fact that goes almost unmentioned 

in the applications for recusal: it is public knowledge that the judge under 

challenge ruled himself out (in a public announcement) in the event that his name 

were being considered for an appointment. It is hard to see how that act can be 

construed as consistent with the alleged “confluence of interest” with a political 

party. … In the end, an interpretation of a personal opinion attributed to a politician 

about the judge under challenge cannot be used as an objective and consistent 

basis to cast doubt on his impartiality. The applicants’ claim of a “confluence of 

interest” requires that the following two propositions be true. First, that the Partido 

Popular party desires that in this case a certain specific decision be made. Yet by 

no means can this be concluded from the WhatsApp message attributed to Mr 

Cosidó. Secondly, that the judge Mr Marchena will do whatever that political party 

tells him to do. This, again, cannot be concluded from anything that he, the judge, 

has done or said.” 

 

 And none of this discolours the appearance of impartiality so often 

emphasised by the case law of this Court, of the Constitutional Court and of the 

European Court of Human Rights. The decision to reject the application explains 

as follows: “… while it is true that appearances are important to personal (and also 

subject-matter) impartiality, as we have said, in this case there is no appearance 

of anything: the judge Mr Marchena has not said or done anything that might 

impair his appearance of impartiality; therefore, there is no fact indicating that that 

judge has any direct or indirect interest in the case. The WhatsApp message 

attributed to Mr Cosidó reflects on the character of Mr Cosidó (if the message 
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really was his, which we shall not examine here), but that reflection is not 

extensible to anyone else.” 

 

 5.5.7. Finally, we turn to the application for recusal against Francisco 

Monterde, a member of the Appeals Chamber. In the words of counsel for the 

defence, the taint to his impartiality arises from “… the media campaign set in 

motion by the judicial professional body of which he is the Vice Chairman.” 

 Again, defence counsel sought to alter the composition of a judicial organ – 

in this case, the Appeals Chamber – by invoking grounds for recusal that did not 

involve messages sent by the judge in question or his own opinions or acts, but, 

instead, anonymous messages that defence counsel attributed to judges who 

were not identified other than as members of the Asociación Profesional de la 

Magistratura [“Professional Association of the Judiciary”], of which the judge under 

challenge was the Vice Chairman. In limine rejection of this application was 

mandatory because it was out of time – the membership of the Appeals Chamber 

had been published in the Boletín Oficial del Estado [Official Gazette of Central 

Government] in December 2016 – and because the messages had been sent by 

unidentified persons whose ties to Mr Monterde required at least prima facie 

evidence. 

 

 5.6. To conclude, the Court has not violated the right to an impartial judge. 

Rather, the Court has been especially respectful of the required functional 

separation between investigation and trial. The tasks of the investigating judge, the 

Appeals Chamber and the Trial Chamber were performed by means of an 

allocation of duties that saw no interference. The investigating judge’s decisions 

were reviewed by a Appeals Chamber that, from the outset, ensured that the Trial 

Chamber was kept at a distance from the facts at issue. All proceedings were 

compliant with the rules of allocation approved by the Standing Committee of the 

Consejo General del Poder Judicial [General Council of the Judiciary] and the 

Governance Chamber of the Supreme Court, which are published every year in 

the Boletín Oficial del Estado [Official Gazette of Central Government]. 
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 For their part, complaints claiming a loss of impartiality by reason of 

circumstances individually affecting a specific judge were dealt with in a range of 

decisions, some of the legal grounds of which have been quoted above. 

 

 The defendants have enjoyed the constitutional right to an impartial judge. 

The relentless questioning of the impartiality of the members of the Criminal 

Chamber of the Supreme Court was not aimed at the legitimate defence of a right; 

it was designed to lay the groundwork for an “appearance of unfairness” that, by 

dint of its being publicly repeated, would destroy the credibility of this Chamber. 

There is no precedent in the history of the Supreme Court for the impartiality of 

nine judges of the same Chamber coming under challenge: in some cases, not for 

what they have done, not for what they have said, but for what others have done 

or said about them. This is the first time in the history of the Supreme Court that 

applicants for recusal blend subject-matter grounds, relating to the functional 

allocation of tasks, with personal grounds. And it is the first time in the history of 

the Supreme Court that the judge appointed to the investigative role is challenged 

multiple times by means of a repetitive adaptation of the ground of recusal. 

  

6. Violation of rights defence and to a fair trial “by reason of having 
had to prepare for the trial in a state of deprivation of liberty” (Article 
17 and 24 of the Spanish Constitution) and violation of the barristers’ 
right to “rest from work and a work-life balance” [sic]. 
 

 6.1. Counsel for Mr Turull, Mr Sánchez and Mr Rull argue that their rights of 

defence have been violated because “… a person under investigation who is in 

custody cannot him or herself seek evidence that might prove his or her 

innocence, and must request that this be done by his or her friends or lawyers.” 

The violation of that right has the further effect of eroding another fundamental 

right, the “… barristers’ right to rest from work and work-life balance”. The harm to 

the defendants’ ability to defend themselves arises, it is claimed, from “… having 

to rise in the early hours of the morning and return late to the prison centre without 

the opportunity of properly preparing, alongside their lawyers, for the following 

sessions of the trial, or being compelled to do so only over the weekends.” 
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 Here, creative originality is used to link the violation of a defendant’s right to 

freedom to the undermining of his or her defence counsel’s right to rest and family 

life. Yet this is not sufficient for the complaint to succeed. 

 

 Counsel for Mr Junqueras and Mr Romeva supplemented this approach 

with the notion that remand in custody is depriving the defendants of the “… right 

to decent family life… and the proper exercise of their defence”. The defendants, it 

is claimed, are being subjected to “… a trial under conditions that are incompatible 

with the properly decent and serene state of affairs that should be provided for 

those who are to undergo a trial of the nature and significance of the one at hand”. 

 

 The claim that the precautionary measure affecting the defendants 

adversely affects their rights of defence is untenable. The precautionary measures 

of restricted freedom are consistent with their legitimising grounds. Counsel for the 

defence do not now dispute that those grounds apply here (cf. Article 503 et seq of 

the Code of Criminal Procedure [Ley de Enjuiciamiento Criminal, LECrim]). 

Rather, counsel merely assert that that restriction might obstruct the collection of 

evidence as required to argue for the defence. 

 

 Certainly, there is no procedural system in a democracy that allows the 

existence of two classes of defendant: those who enjoy provisional release 

pending trial, and who therefore are able to prepare their defence properly; and 

those who, being remanded in custody, are defenceless. The best proof of this is 

that the barrister arguing for the incompatibility of deprivation of liberty and rights 

of defence mentions not a single item of evidence nor a single investigative 

outcome that he has been unable to introduce to the proceedings by reason of his 

clients being in custody. The option to request investigative measures during the 

investigative stage of proceedings is expressly recognised in Article 311 of the 

LECrim. Evidence may be introduced even in the course of oral trial proceedings 

subject to no further requirement than that it be declared relevant (Article 656 

LECrim). 
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 6.2. Neither is counsel for Mr Turull, Mr Sánchez and Mr Rull in the right 

when he complains of the “exhausting pace of the sessions” or “the absolutely 

draining pace of sessions”. 

 

 It is illogical to complain about the defendant being in remand and at the 

same time pine for a slower pace of the proceedings. Pre-trial custody, as an 

exceptional measure to assure the purposes of the proceedings, cannot tolerate a 

slow tempo in the conduct of procedural acts. To be sure, the trial should not be 

subjected to some kind of “high-speed” timetable. Yet the deprivation of liberty, 

which, as explained in other decisions recorded in the proceedings, was adopted 

in the absence of alternatives because of the high flight risk, imposes constraints 

of its own that militate against wide intervals between the appointed dates of trial 

hearings. 

 

 The complaint of violation of rights of defence is silent on the fact that, 

during their presence on the premises of the Supreme Court where the trial was 

conducted, the Court has permitted unlimited contact between counsel and their 

clients. Such contact was unrestricted even during breaks for luncheon or 

refreshment. 

 

 To summarise, the conduct of the trial has been the best evidence of the 

clarity with which the barrister who now complains of that pace of proceedings 

argued for the defence. 

 

 Therefore, it is unnecessary to engage in the proposed exceptional 

weighting or balancing of rights of defence with respect to the rights to rest and 

family life of the barrister acting as counsel for the defence. 

 

 6.3. The complaint about the conditions under which the trial was to be 

conducted, which were claimed to be incompatible with the dignity due to the 

defendants, was not raised again by any of the defence lawyers during the 

protracted sessions that were eventually held. In view of the events as they 
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actually turned out, no violation of the dignity of the defendants, complained of pre-

emptively [ad cautelam], can now be truthfully claimed to have occurred. 

 

 Instead, resources were provided so that during any break or adjournment 

of trial proceedings none of the defendants had to be transferred to custodial 

premises. The use of handcuffs was prohibited when taking defendants to the 

room in which the hearings were held. One of the Supreme Court’s own rooms, 

where the Court’s Governance Chamber usually met historically, was provided as 

a meeting point for defendants and their family members who wished to attend the 

Court hearings. The standard daily meal offered to defendants who are in custody 

during the conduct of their trial, comprising a baguette sandwich and a portion of 

fruit, was replaced with outside catering, offering a hot meal of two courses and 

pudding. All defendants were allowed to leave the bench normally assigned to 

them, and instead sit in the raised seating of the courtroom alongside their 

respective defence lawyers. During trial sessions, the defendants were not 

prevented from using remote communication systems, so as not to restrict their 

search for any materials or documents that might support the arguments being 

made by their respective lawyers. 

 

 To summarise, the dignity of the defendants and the full exercise of their 

rights were assured on each and every day that the trial was in session. 

 

7. Violation of rights of defence and the right to a fair trial by reason of 
failure to assure full access to the case file (Article 24 Spanish 
Constitution and Article 6 European Charter of Human Rights) 
 

 7.1. Counsel for the defence complained of difficulties accessing the “cloud” 

facilities put in place to digitise the case file and enable all parties to be aware of 

case file contents. 

 

 In our ruling of 25 October 2018, whereby we confirmed that the 

investigative file had been completed, we replied to the complaint, common to all 

the defence teams, that their rights of defence were being violated by reason of 
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downtime in access to the cloud repository hosting the thousands of documents 

that the file for this case comprises. 

 

 We then pointed out that “… it is to be recalled that digitisation of the 

records forming the investigative file is by no means a precondition of the 

structural validity of procedural acts. The “cloud”, which the parties are able to 

access using their respective passwords, is a computer tool intended to make it 

easier for this Court, the Ministerio Fiscal [Public Prosecutor] and the other parties 

to proceedings to handle the huge volume of documents involved in this case. 

Certainly, early problems with the compatibility between operating systems and 

the software used to open and download digital files caused difficulties that, once 

pointed out, were resolved. However, leaving aside the fact that the problem was 

solved promptly, those who now claim defencelessness fail to mention that during 

the investigative stage of this criminal case all procedural acts relevant to them 

were notified to them, and they had access to all the documents in the case file.” 

 

 The point was, therefore, to prevent digitisation being held out as an 

indispensable condition of validity of procedural acts and, more importantly, to 

refute any claim of defencelessness: “it makes no sense to say that the 

effectiveness of rights of defence is conditional on the format – conventional or 

digital – in which that access is provided in practice. The materials that have been 

digitised are those that already existed in the case file. The addition of a digitised 

format has not served as cover for surreptitious introduction of documents that 

were so far unknown to the parties. In other words, whatever is in the cloud is also 

in the investigative file. In fact, the parties have already understood this: while 

the investigative stage was documented on paper, they made no claims of 

defencelessness caused by difficulties accessing the case file. Until now, the 

claims made before the Investigating Judge and the applications filed against his 

decisions were supported only by the documents in the investigative file. 

 

 Counsel for the defence have availed themselves of the provision under 

Article 302 of the Ley de Enjuiciamiento Criminal [“LECrim”, Code of Criminal 

Procedure] whereby “parties to the proceedings may inspect the case file and be 
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privy to all procedural steps.” And so it has been from the start of the 

investigations until the last session of the oral trial. Other than during a very short 

period, because the software used by some members of counsel for the defence 

was incompatible, the cloud repository worked perfectly well. The sessions of the 

oral trial, which were recorded in their entirety and added to the repository, are an 

eloquent example of faultless operation. 

 

 7.2. As part of that same complaint of defencelessness during the 

investigative and intermediate stages, which was raised by all the defence teams, 

it was claimed that they had not been provided with the documentary evidence 

requisitioned by this Court on 1 February 2019. 

 

 The Court sees no violation of rights of defence here, either. 

 

 The order to admit evidence directed that requisitions be issued as needed 

to introduce to the proceedings the documents that the parties had requested. 

Almost all such documents, once it had been ascertained that they were in 

existence and available, were duly submitted by the public and private entities to 

which the requisitions had been addressed. Indeed, the earlier complaint was not 

raised at the oral trial: neither the prosecutions nor the defence teams made, in 

their final arguments, any complaint about the absence in the case file of some 

document that might be thought essential to the proper exercise of rights of 

defence. 

When disposing of the prior issues raised at the start of the oral trial, the Court 

granted permission for a second round of examination of the defendants and 

witnesses where the parties might think it necessary to compare earlier testimony 

to any document that had been requested but was not yet available at the 

commencement of oral proceedings. 

 

None of the parties made use of that permission. Therefore, there was no violation 

of rights of defence. 
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8. Violation of rights of defence and the right to a fair trial by reason of 
rejection of the application for full copies of the records of 
proceedings in Barcelona Court of Investigation No. 13 (Article 24 
Spanish Constitution and Article 6 European Charter of Human 
Rights) 
 

 8.1. The key argument for the claim that the right to a fair trial was violated, 

in the words of counsel for Mr Turull, Mr Rull and Mr Sánchez, is that “… we, who 

are a party to these proceedings, are not a party to preliminary proceedings No. 

118/2017 in Barcelona Court of Investigation No. 13, in which our clients have not 

been called to testify in any procedural capacity.  Therefore, this defence team is 

in the dark about the content of that case file, despite the fact that those 

proceedings, which constitute a “parallel investigation”, have given rise to a 

considerable portion of the police reports and documents that the various 

prosecuting parties seek to use as evidence in this trial against my clients.”  

This argument is by no means tenable. It is based on a mistaken premise. First, 

the defence complains that the defendants were not called on to testify in the 

proceedings being conducted in Barcelona Court of Investigation No. 13, which 

are characterised as a “parallel investigation”. This gives the impression that the 

relief sought is the right to be a defendant in a different case so as to have access 

to sources of evidence the content of which, however, is unknown. In truth, the 

relief being sought is a kind of “pre-emptive status of defendant” in parallel to the 

status of the defendants in our proceedings here. The point would be to be in a 

position to exercise a pre-emptive [ad cautelam] defence, in case anything at issue 

over there could prove useful over here. 

 

 Quite clearly, the defendants “… have not been called to testify in any 

procedural capacity.” And they were not called to testify because the subject 

matter of the investigation conducted in Barcelona Court of Investigation No. 13 is 

not the same as the matters that were investigated and tried here. 

 

 Contrary to the opinion of counsel for the defence, our procedural system 

does not recognise the institution of a “parallel criminal defence” for the sole 

purpose of becoming privy to proceedings to which one would not otherwise be a 

party in case any matter at issue there – the nature of which is unknown – 
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happens to become useful as an argument for the defence here. It is to be noted 

that the evidence sought to be introduced by defence counsel and rejected by this 

Court is not one document or another, but a full record of the proceedings being 

conducted in Barcelona Court of Investigation No. 13. 

 

 8.2. The complaint also disregards the fact that none of the documents or 

reports requested to be introduced as evidence by the Ministerio Fiscal [Public 

Prosecutor] or the other prosecuting parties has been admitted to these 

proceedings without counsel for the defence having had an opportunity to object. 

The evidence on which the findings of this Court are based arose solely in the 

course of the oral trial. None of the grounds presented here in support of our 

finding as to guilt or otherwise have been shielded from challenge by the parties 

and, therefore, the legitimate exercise of rights of defence. 

 

In our answer of 1 February 2019 to this application, to which a request was 

attached that these proceedings be joined to two other cases then being 

conducted in Central Court of Investigation No. 3 of the Audiencia Nacional 

[National High Court] and in Barcelona Court of Investigation No. 7, we held as 

follows: “it would make no sense, and it would be contrary to the most fundamental 

rules of jurisdiction and connectedness of issues, to join to this criminal case the 

investigation being conducted in a national court on matters that neither the 

investigating judge nor the Appeals Chamber have deemed to be connected, for 

procedural purposes, to this case. … The ruling of irrelevance extends, for the 

same reasons, to the documentary evidence requested in paragraph 3, to the 

effect that ‘… there be collected, in advance of the oral trial, a full copy of the file 

for preliminary proceedings 1439/2017 at Barcelona Court of Investigation No. 7, 

for the purpose of introduction as evidence in this case.’” We added that, “… the 

very grounds invoked by counsel for the defence for the introduction as evidence 

in this case of the records of those preliminary proceedings contain the reasons for 

our rejection of the application. Counsel for the defence argued as follows: “… in 

those proceedings, the court is investigating the events that occurred on the day of 

the self-determination referendum as regards charges brought against police 

officers [agentes de las Fuerzas y Cuerpos de Seguridad del Estado] for harm 
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caused that was not justified by performance of their duties nor had any basis in 

law or in court orders, and charges against members of the public. Hence the 

subject matter of those proceedings encompasses information that is directly 

relevant to the subject matter of these proceedings.” 

 

However, the question of whether or not matters are procedurally connected is 

determined not by information but by the fact situation. In those proceedings, the 

investigation concerns events arising in the course of the referendum, which are to 

be assessed and, as the case may be, considered at trial within the procedural 

framework of that investigation. Therefore, it is not the informational connection 

but a genuinely procedural connection that warrants a single assessment for one 

course of conduct and another.” 

 

 The answer then given by this Court, dismissing the application to introduce 

a full copy of other proceedings then being conducted in other courts with a scope 

of subject matter and defendants that differed from the scope of this case, was laid 

down as a general rule for the admission or otherwise of evidence proposed by the 

parties. And that rule was intended precisely to safeguard the parties and give 

effect to the principle of adversarial examination of evidence [principio de 

contradicción] and effective rights of defence. 

 

 In legal ground 2.1.4 of our ruling of 1 February 2019 we stated: “… a 

reading of the documentary evidence sought to be introduced by the Ministerio 

Fiscal [Public Prosecutor], the Abogacía del Estado [counsel for the national 

Government], the Acusación Popular [private prosecution brought by a non-injured 

third party on public interest grounds] and counsel for the defendants shows that 

the descriptions of such evidence all too often mix up actual documents with non-

documentary records – that have nonetheless been documented separately – and 

with physical items of evidence. The Court cannot allow indiscriminate reference to 

pages within the file for this case or any other case on the basis that they might 

support arguments made for the prosecution. For this same reason, the Court 

cannot allow a pre-emptive and indiscriminate request for copies of all records of 

proceedings being conducted in other courts. 
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 The Court now announces that it will weigh the evidence in reliance only on 

documents as strictly defined, and physical items. Therefore, the Court rejects 

generic references to, or requests for the introduction of, police records, pre-trial 

papers of the Ministerio Fiscal [Public Prosecutor] or procedural records arising in 

other proceedings with a different subject matter and handled by other courts. 

However, at the oral trial the prosecution and defence teams may request that 

documents be read out or physical evidence inspected insofar as this were at that 

time consistent with the adversarial principle and hence a proper part of the 

examination of evidence. Hence only such documents and those that are to be 

examined solely for the purposes envisaged in Articles 714 and 730 of the Code of 

Criminal Procedure [LECrim] and are, therefore, subject at the oral trial to the 

adversarial principle and rights of defence, will be admitted as documentary 

evidence. Similarly, in accordance with Article 726 LECrim, the Court will, of its 

own motion, examine and open up to adversarial debate any books of account, 

documents, papers or other evidence that might aid the ascertainment of the 

facts.” 

 

The reasoning set out in the ruling on the relevance of evidence proposed to be 

introduced at the oral trial flushed out irrelevant evidence in a way that particularly 

benefited the defence. It was for this purpose that evidence proposed by the 

prosecution and defence teams was admitted or rejected. Hence, there was no 

violation of the right to a fair trial. Rather, it was the concern to protect that right 

that led the Court to refuse the introduction as evidence of any item not previously 

tested by the principle of adversarial examination. 

 

9. Violation of the right to the presumption of innocence by reason of 
statements made to the BBC by the Secretary of State Irene Lozano 
Domingo and other politicians (Article 6(3) European Charter of 
Human Rights and Article 24 Spanish Constitution) 
 

 9.1. Counsel for the defence claims that the right to the presumption of 

innocence was violated by statements made to the BBC by Irene Lozano 

Domingo, who was a Secretary of State at the time. In the course of an interview, 

she said that this trial would be a challenge for the Spanish court system because 
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“… the fact that politicians committed criminal offences and are now being tried is 

not a common occurrence.” Counsel for Mr Cuixart further argued that a violation 

arose from public statements made by politicians on the question of a pardon 

[indulto] before anyone had even been convicted. Counsel for Ms Forcadell 

mentioned the then Vice President of the Government, Soraya Sáenz de 

Santamaría, and the former Minister of Justice, Rafael Catalá, as persons who 

had violated the right to the presumption of innocence in the course of the 

investigative stage. At the intermediate stage of the proceedings, it was claimed 

that the assumption of guilty verdicts before the trial had even started now 

extended to the Minister for the Presidency, Relations with Parliament and 

Equality, Carmen Calvo, politicians of the Ciudadanos parliamentary group, the 

President of the autonomous region of Madrid, and other politicians. The claim 

was insisted on by counsel for Mr Junqueras and Mr Romeva, for whom the 

presumption of innocence, as a fundamental assurance of criminal procedure, “… 

has been destroyed by a campaign to criminalise the persons under investigation, 

who later became defendants, carried out from the positions of public office, 

institutional power or political influence of several representatives of political 

power, the judiciary, the public prosecutor’s office, and so on, and exercised, 

moreover, in complicity with a ferocious media campaign.” 

 

The Court finds that the violation complained of did not occur. 

 

 9.2. The case law of the European Court of Human Rights does not restrict 

the scope of the principle of presumption of innocence to the procedure itself as 

narrowly defined. In Lizaso Azconobieta v Spain (20 June 2008), the Strasbourg 

Court held that “… while the principle of the presumption of innocence enshrined 

in Article 6(2) is one of the elements of a fair trial required in paragraph 1 of that 

same provision (Kamasinski v Austria, 19 December 1989, § 62, Series A, 

No.168), it is not confined to being a mere procedural safeguard in criminal 

matters. It has a wider scope that requires that no representatives of the State or 

of public authority may declare that a person is guilty of an offence until his or her 

guilt has been ascertained by a court (Allenet de Ribemont v France, 10 February 

1995, §§ 35-36, Series A, No. 308; Viorel Burzo v Romania, Nos. 75109/01 and 
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12639/02, § 156, 30 June 2009; Moullet v France (dec.), No. 27521/04, 13 

September 2007). 

 

Moreover, the Court specifies that a violation of the presumption of innocence may 

arise not only from a judge or a court but also from other officers of the State 

(Allenet de Ribemont v France, judgment of 10 February 1995, § 36, Series A, No. 

308; Daktaras v Lithuania, No. 42095/98, §§ 41-42, ECHR 2000-X) and public 

officials (Butkevičius v Lithuania, No. 48297/99, § 53, ECHR 2002-II (extracts)). 

In the light of Article 10 of the Convention, Article 6(2) does not prevent public 

authorities from informing the public about criminal investigations then in progress, 

but it does require that they do so with the utmost discretion and caution, as 

imposed by the principle of the presumption of innocence (Allenet de Ribemont, 

cited above, § 38, and YB et al. v Turkey, numbers 48173/99 and 48319/99, § 47, 

28 October 2004). While the Court acknowledges that the freedom of expression 

and communication entails the right to report on court proceedings and, therefore, 

the authorities’ ability to publish the facts arising from such proceedings, it 

nonetheless holds that those facts must be shorn of any opinion or prior judgment 

as to guilt (YB et al. v Turkey, cited above, § 49). In this respect, the Court 

emphasises the importance of the choice of words used by State officers in 

statements made before a person has been tried and found guilty of an offence. 

The Court thus believes that what counts for the purposes of applying the 

provision referred to above is the real meaning of the statements in question rather 

than their literal meaning (Lavents v Latvia, No. 58442/00, § 126, 28 November 

2002). However, the question of whether a statement made by a public official 

constitutes a violation of the principle of presumption of innocence must be 

considered in the context of the specific circumstances in which the disputed 

statement was made (see in particular Adolf v Austria, judgment of 26 March 

1982, §§ 36-41, Series A, No. 49). A distinction is to be drawn between statements 

reflecting an opinion that the person in question is guilty and statements that 

merely describe a state of suspicion. The former violate the presumption of 

innocence, while the latter have repeatedly been regarded as consistent with the 

spirit of Article 6 of the Convention (Marziano v Italy, No. 45313/99, § 31, 28 

November 2002). 
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 9.3. The case law of this Court, in line with the jurisprudence quoted above, 

does not regard the right to the presumption of innocence as a merely interim rule 

the effect of which is confined to the oral trial alone. In a long line of cases, the 

Court has held that the right to be presumed innocent is a rule of treatment that 

goes beyond the proceedings themselves and must be embedded in the public 

stance towards any citizen whose guilt has not yet been declared in a final verdict. 

That the constitutional content of the presumption of innocence includes a rule of 

treatment is indisputable. Any person under investigation or defendant in criminal 

proceedings is innocent until a court, in a final judgment, declares otherwise. And 

such person is to be treated accordingly (cf. Supreme Court decisions 14/2018, 16 

January 2018; 1066/2012, 28 November 2012; 138/2019, 13 March 2019; 

211/2019, 23 April 2019 and 272/2019, 29 May 2019, among many other 

precedents). In a recent decision of this Court, case 344/2019 of 4 July 2019, on 

an incident that gave rise to an unusually intense political, social and media 

debate and a strong echo in social media, we spoke of the difference between the 

procedural and the extra-procedural dimensions of the right to the presumption of 

innocence. 

 

It is necessary, therefore, to examine the specific content and effects of the 

statements that are claimed to have been made in violation of the right to the 

presumption of innocence. 

 

In this case, leaving aside the issue of whether the statements were appropriate or 

not, it would be a mistake to say that someone who makes the existence of a 

criminal offence subject to the outcome of the trial (“… offences that are being 

tried…”) is in breach of the rule of treatment to which we have referred. Albeit 

clumsy in diction and expressive power, those words reflect an intent to 

emphasise the fact that a trial of politicians would be a challenge for the judiciary. 

It is clear that the opinion of the person making the statement can in no way 

influence the examination of the evidence undertaken by this Court. 
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To enter into a discussion about whether or not a pardon would be appropriate 

when none of the defendants has been found guilty is an eloquent example of a 

lack of institutional rigour and responsibility. Yet, undoubtedly, there is no 

inconsistency between believing that a defendant is innocent and, at the same 

time, arguing in favour of his or her being pardoned if that innocence were not, in 

the event, the verdict of the court. 

 

Be that as it may, that premature and unacceptable assertion of guilt, which quite 

a few politicians shared in, neither has nor could have any effect on the process of 

examination of the evidence undertaken by this Court. A clear distinction must be 

drawn between violations of the right to the presumption of innocence that might 

arise within the proceedings themselves and other violations of the presumption of 

innocence in society at large, where the principle takes the form of a rule of 

treatment. In the first case, the consequences are to be defined having regard to 

the severity of a breach of the constraints that limit the State in its power to inflict 

punishment [ius puniendi]. In the second case, the comments made in no way 

interfere with the legitimacy of the efforts of the court when assessing guilt or 

innocence. The case made by counsel for the defence appears to view those two 

forms of violation of the right to the presumption of innocence as being much the 

same. Statements by a politician that might, for example, involve a clumsy and 

premature assertion of guilt can never necessarily entail that the court is under a 

duty to halt the trial and acquit the defendants. What truly matters is that a finding 

of guilt or otherwise of the defendants must be the outcome of an examination of 

the evidence conducted in accordance with the constitutional principles that guide 

the exercise of the judicial role. And this is what has actually happened in this trial. 

 

There was no violation of the right to the presumption of innocence that is 

complained of. 

 

10. Violation of rights of defence and of the right to a fair trial by 
reason of refusal to admit relevant evidence proposed on a timely 
basis and in the proper form by counsel for the defence (Article 24 
Spanish Constitution and Article 6 ECHR) 
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 10.1. Counsel for Mr Turull, Mr Rull and Mr Sánchez argued that rights of 

defence and the principle of equality of arms were violated because the Court 

admitted “… practically all the evidence proposed by the prosecutions, whereas 

many of the items of evidence proposed by the defence were rejected.” Counsel 

for Ms Forcadell also claimed that the right to evidence was violated. 

 

 The complaint is entirely groundless. 

 

 10.2. First, the Court does not share that notion of “quantitative” 

measurement of the right to evidence whereby a breach is detected by comparing 

the number of items admitted or rejected in respect of each of the parties. A 

genuine breach of the right to evidence arises from unjustified exclusion of 

relevant evidence that the Court rejects groundlessly. From this standpoint, no 

evidence has been excluded except such items as were clearly inappropriate. 

 

 We stated the reasons for such rejection in our ruling of 1 February 2019. 

 

 Requests for documents drawn from other case files were properly rejected 

for the reasons explained earlier. As a rule, the Court has not accepted uncritical 

introduction of documents relating to facts having no procedural connection to the 

facts forming the subject matter of this trial. 

 

 (a) The Court rejected the application made by defence counsel for a 

requisition to be addressed to the Guardia Civil [Civil Guard] for that body to 

disclose, in connection with report number 2017-101743-0095, which was entered 

in the case file by means of a certified copy sent by Central Court of Investigation 

No. 3 of the Audiencia Nacional [National High Court], who ordered the report, on 

what date, and on what grounds? In the view of the defence, these facts were 

decisive for a determination of the credibility of Civil Guard officers as witnesses 

 

 A rejection of the application was inevitable. 
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 To conclude that certain officers have breached the rule of impartiality by 

requesting the production of a report – if that were proved – is unreasonable. 

 

 (b) Similar objections are to be made to the application for the introduction 

as evidence of the ruling of 10 September 2018 of Barcelona Court of 

Investigation No. 13 in preliminary proceedings 118/2017, refusing leave to 

proceed to the widening of the scope of a private prosecution with respect to Mr 

Mas and Ms Llaveras, submitted by the political party Vox, and the report of the 

Ministerio Fiscal [Public Prosecutor’s Office] of 30 July 2018 opposing Vox’s 

application. 

 

 Neither would it be relevant to introduce as evidence the report of the 

Ministerio Fiscal in preliminary proceedings 1/2015, criminal case 16/2014, being 

conducted in Mollet del Vallés Court of Investigation No. 2. 

 

 There can be no relevant implications for this Court arising from decisions 

made by another court about private prosecutions brought in respect of different 

events and against different people from those who are now the defendants. The 

same can be said of a report issued by the representative of the Ministerio Fiscal 

in the Mollet del Vallés court. 

 

 (c) The exclusion of statements made by public figures in the media 

throughout October 2017 – Mariano Rajoy, Soraya Sáenz de Santamaría, José 

Manuel Maza, Íñigo Méndez de Vigo, and Jordi Turull – is perfectly 

understandable. The ruling of inappropriateness rests on several grounds. First, all 

those statements are publicly known and do not require evidence to be proved. 

Secondly, they are peripheral opinions unrelated to the core of the facts 

underpinning the charges. Moreover, the public officials that the defence teams 

sought to call as witnesses testified exhaustively on all the matters they were 

asked about. 

 

 Therefore, the violation of the right to evidence submitted to this Court did 

not occur. 
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 (d) The defence teams also requested that a requisition be addressed to the 

Central Computer Crime Unit of the Mossos d’Esquadra [Catalan regional police] 

so that they provide to this Court the identifying details of the holder of the 

Facebook social media account “Montse del Toro” and the Twitter social media 

accounts “@maquiavelo1984” and “@JDanielBaena”. 

 

 The intention was to prove a lack of impartiality of some of the public 

employees involved in the investigative stage of this case. The political stance to 

be inferred from their tweets and Facebook comments suffices, it was claimed, to 

support the conclusion that the account-holders were hostile to the defendants. 

 

 In our ruling of 1 February 2019, we gave reasons for excluding that 

proposed evidence to the effect that the investigation of social media comments to 

ascertain the political stance of a police officer or of a law clerk of the Judicial 

Administration goes beyond the scope of the subject matter and persons that are 

the concern of these proceedings, as such scope has been delimited. The scope 

of this case likewise excludes any inquiry into how defence counsel was able to 

find out that certain data and online “handles” are tied to certain persons. 

 

Leaving that aside, there was no breach of rights of defence, for two 

reasons. First, it is to be recalled that Daniel Baena and Monserrat del Toro 

testified as witnesses and were asked about these matters. Secondly, none of 

those comments on social media were taken into account in this Court’s 

examination of the evidence. 

 

(e) The Court also rejected the introduction as evidence of three reports 

produced by the Síndic de Greuges [Catalan regional ombudsman’s office]. The 

reports are public documents that form part of that institution’s paper and digital 

publications. 
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10.3. Counsel for Mr Turull, Mr Rull and Mr Sánchez claim that their right to 

evidence was violated by the rejection of four of the witness testimonies they had 

requested: 

 

(a) HM the King or, in the alternative, if the monarch were to decline to 

testify and availed himself of the exemption under the law, the Head of the Royal 

Household, Jaime Alfonsín. 

 

Article 411 of the Code of Criminal Procedure (LECrim) exempts the King 

from the duty to testify. And the proposal of a “substitute” witness, for the event 

only that the statutory exemption for the principal witness takes effect, has no 

basis in Spanish law. In addition, the purported justification of that proposal - the 

need to “… ascertain the role of the Royal Household in the facts at trial” [sic] - is 

clearly inadmissible. 

 

(b) Defence counsel further claims that their right to evidence was 

undermined by the Court’s refusal to summon Mr Puigdemont as a witness. It was 

argued that Mr Puigdemont’s contempt of court was caused by the investigating 

judge’s own “... purely strategic reasons”. 

 

To propose as a witness a person who, in this same case, is being 

prosecuted for rebellion and misappropriation of public funds, is nonsensical. The 

Code of Criminal Procedure (LECrim) provides no support for that “procedural 

schizophrenia” whereby this unprecedented doubling of the capacity in which 

someone is summoned to proceedings becomes normal. The argument that the 

Court has admitted evidence from witnesses who are under investigation or being 

prosecuted in other criminal proceedings is a misleading one. Those witnesses, 

whom counsel for the defence mistakenly seek to characterise as equivalent in 

procedural terms to Mr Puigdemont, were warned of the unique nature of their 

legal status, to the point even that some of them then chose to testify with the 

assistance of their own barrister. In any event, however, the persons referred to 

are witnesses and defendants in separate proceedings. This is not the fact 

situation of Mr Puigdemont, who is in contempt of court and has refused voluntarily 
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to appear for the purposes of the investigation and ascertainment of acts attributed 

to him by the prosecutions. 

 

(e) Counsel for the defence complained about the Court’s refusal to 

summon Rafael Ribó, the Catalan regional ombudsman or Síndic de Greuges, as 

a witness.  The intention behind calling this witness was to hear him, as the author 

of the reports published by the institution of which he is the head, “…  provide a 

proper explanation of the reports.” 

 

Anyone reasoning in this vein appears to forget that, for a fact to be 

declared proved in a judgement at criminal law, it must be based on factual 

reports, rather than on the opinions of political or institutional officials. Mr Ribó’s 

opinion, respectable though it may be, is no basis for a determination of the facts. 

Hence his testimony was declared to be inadmissible as evidence. 

 

11. Violation of the right to a fair trial “by reason of the presence of a 
sexist and xenophobic political party such as Vox in the role of 
Acusación Popular 
 
11.1. In their preliminary statement as to violation of fundamental rights, 

counsel for Mr Cuixart claimed that his right to a fair trial was breached by the 

presence of a political party, Vox, which had brought a private prosecution in the 

capacity of Acusación Popular [a private prosecution brought by a non-injured 

third-party on public interest grounds, making use of a constitutional right under 

Article 125 of the Spanish Constitution]. The ideology of this political group, which 

the defence characterises in particular as “male chauvinist” [machista] and 

“xenophobic”, should, it was argued, lead to their being expelled from the 

proceedings. 

 

The Court addressed this issue in its ruling of 6 November 2018. We then 

said that Article 125 of the Spanish Constitution and Article 101 and related 

provisions of the Code of Criminal Procedure [LECrim] are to be interpreted in 

accordance with constitutional case-law and the case-law of this Court. Very 

recently, Supreme Court decision 288/2018 of 14 June 2018, which cited that 
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Court’s own decisions 1045/2007 of 17 December 2007, 54/2008 of 8 April 2008 

and 8/2010 of 20 January 2010, stated that “… where an offence harms interests 

that are held collectively, diffusely, or in a manner that is beyond any individual title 

[orig. “metaindividual”], then the view of the Ministerio Fiscal [Public Prosecutor’s 

Office] might not be shared by a natural or legal person who is willing to bring an 

action in the name of a vision of the public interest that need not be monopolised 

by the Public Prosecutor.” 

 

The offences in respect of which it was ordered that Mr Cuixart be 

prosecuted are paradigmatic of harm to interests that are diffuse, collective or 

beyond those of any given individual. And, in those events, the presence of an 

Acusación Popular [a private prosecution brought by a non-injured third party on 

public interest grounds making use of a constitutional right] is not be viewed as 

any obstacle to the prevalence of the principles that legitimise the exercise of the 

judicial function. The validity of a prosecution at criminal law does not depend on a 

scrutiny of such motives as might drive that action in purported defence of the 

public interest. The Acusación Popular must, as could not be otherwise, act in 

accordance with the requirements of good faith. But he or she is not an impartial 

third party. In any event, the LECrim grants to this Court the legal instruments 

needed to prevent the Acusación Popular, or any of the other parties, to go 

beyond the scope of their own role. This has been demonstrated in the course of 

the sessions of the oral trial. 

 

The presence of political parties in legal proceedings is certainly nothing to 

be pleased about. There is a risk of transfer to the judicial sphere of the debate 

and even the language that are more properly to be aired in political confrontation. 

Experience indicates that an adverse judgment is usually not explained by a 

political party concerned in the case as the legal consequence of the judicial 

evaluation of the facts. Rather, the judgment is presented to public opinion as an 

expression of ideological prejudices that the judges have privileged above the 

facts as proved. What is truly disturbing, however, is not so much the specific 

hallmarks or programme of each political party, but the very presence in 

proceedings of that party.  
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11.2. This Court has already drawn attention to the need to make rules on 

this matter so as to exclude the risk of transferring criminal proceedings to the 

arena of political debate (cf. ruling of the Supreme Court of 6 October 2016, 

Special Case 20371/2016).  It is to be recalled that the papers on the reform of the 

Code of Criminal Procedure [LECrim], which were finally frustrated, proposed 

expressly to bar political parties from exercise of the right to be the Acusación 

Popular (cf Article 82(1)(d)) of the Reform Bill of 2011 and Article 70(2)(d) of the 

draft Code of Criminal Procedure of 2013). 

 

The Court agrees that the exercise of private prosecutions at criminal law 

by political parties ought to be restricted. That restriction must be general. It must 

not be subject to the political stance of each of the political forces that aspires to 

be a party to proceedings. It is public knowledge, for instance, that some of the 

political parties of which the defendants are members have also brought private 

prosecutions in criminal matters that, for one reason or another, had an electoral 

dimension. 

 

Be that as it may, the present state of affairs does not allow this Court any 

option other than to allow the exercise of the Acusación Popular to a party who 

applied in a timely fashion and in the proper form, satisfying all the requirements of 

statute law and case-law to act in that capacity of Acusación Popular [private 

prosecution brought by a non-injured third-party on public interest grounds]. 

 

12. Violation of the right to effective judicial protection and a fair trial 
without breach of rights of defence as a consequence of the 
“application of exceptional procedural law” 
 

 12.1. Counsel for Mr Cuixart wrote that among the breaches arising in these 

proceedings, one of them was “… the application of exceptional rules of criminal 

procedure that flow from what scholarship has dubbed “criminal law of the enemy” 

[Feindstrafrecht], insofar as exceptional tests and standards are applied to the 

Court’s own settled case law of safeguards for proceedings in general. That 

alternative use of procedural law and case law is contrary to the principle of 

legality (Article 7 European Convention on Human Rights), which is the only 
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principle recognised in the Constitution of 1978 (Article 9(3)), and compels judges 

and courts to make decisions in accordance with the prevailing law and not 

according to their own views, however fair and accurate such views might seem to 

them, or however severe, in their minds, a challenge to the unity of Spain might 

be.” 

 It is argued that “… to postpone the examination of the complaints of the 

defence about procedural breaches that give rise to defencelessness and thus 

violate effective judicial protection and the right to a fair trial amounts to scornful 

treatment of such complaints, there being no intention to undertake review or 

provide safeguards; in sum, there is to be a continuity in the sacrifice of rights and 

safeguards for these proceedings, starting with the very order that allowed them to 

take place. The postponement in general of the issues raised in a “double or quits” 

gamble [huida hacia adelante] means that, if the breaches complained of do exist, 

they will continue to have effects throughout the proceedings.” 

 

 The defence further objects that neither the investigating judge nor the 

Court decided on applications for a number of evidence-gathering steps that were 

rejected without explanation. 

 

 Counsel for Ms Forcadell also views these proceedings as an unwarranted 

persecution of members of the Govern [Catalan regional government], activists 

within civil society and public officials. The criminal proceedings brought against 

them are based, it is claimed, on “… disproportionate charges that are 

unacceptable in the criminal law of a democratic state, and to be described as the 

‘criminal law of the enemy’ [Feindstrafrecht].” In this context, it is claimed that a 

violation occurred of the freedom of thought, the freedom of expression, the right 

of assembly, the right to political representation (Articles 16, 20, 21 and 23 of the 

Spanish Constitution; Articles 9, 10 and 11 ECHR; Article 3 of the Additional 

Protocol; Articles 18, 19, 21 and 25 of the International Covenant on Civil and 

Political Rights) and parliamentary privilege (Article 57(2) EAC [Catalan regional 

constitution]).  

 The Court has already stated that those rights that constitute genuine 

grounds in so far as they operate as circumstances that exclude unlawfulness will 



 

149 
 

be analysed in depth later in this judgment. We now turn specifically to the issue of 

constitutional violations of the right to effective judicial protection and the right to a 

fair trial. 

 

 12.2. The conduct of these proceedings has been strictly compliant with the 

case-law doctrine that, interpreting the Code of Criminal Procedure [LECrim], has 

defined the “constitutional reading of criminal procedure”. It is mistaken to speak of 

“scorn” or of an absence of an “intention to review” the issue of the violation of 

fundamental rights in the light of the fact that this Court undertook a “preliminary 

hearing” – not provided for in the plain meaning of Articles 666 and 688 of the 

Code of Criminal Procedure – for those rights to be asserted and defended. 

Furthermore, all the investigating judge’s decisions that were claimed by the 

parties to have violated a fundamental right were open to challenge – and were 

challenged – in the Appeals Chamber. So we have not cultivated any antiquated 

approach that might prevent any complaint of violation of fundamental rights. 

Rather, the opposite has been the case: any complaint raised by defence counsel 

has been considered and answered by the chamber of the Court that is in charge 

of hearing applications for the reversal of interim decisions. 

 

 This notion was already present in our decision of 25 October 2018 

whereby we ratified the declaration that the investigative file had been completed: 

“… the vindication of fundamental rights is not to be subordinated to the rigidity of 

an overly strict principle of issue preclusion. We have said as much in many 

decisions of this same Court, in which we asserted the higher rank of those rights 

when faced with a principle that, if properly considered, is merely a rule for the 

sequence of the proceedings (cf. Supreme Court decisions 458/2014 of 9 June 

2014 and 707/2016 of 16 September 2016, among many others). But this idea is 

not inconsistent with two facts to which we now turn. First, all those complaints 

were already considered and answered when the procedural applications available 

under the law against the investigating judge’s decisions were disposed of.  

Secondly, those claims could be raised again after the opening of the oral trial 

proceedings. … Therefore, there is a perfectly obvious need to restrict the 

response to the referral for investigation under Article 627 of the Code of Criminal 
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Procedure [LECrim] to its true meaning: judicial oversight to ensure that no citizen 

can be prosecuted for facts that do not constitute a criminal offence (cf Articles 

645 and 737(2) LECrim). 

 

 12.3. The complaint about rejection of various evidence-gathering 

measures by the investigating judge is groundless. All those points that were 

unsuccessfully attempted to be proved during the investigative stage remained 

open to be again proposed for evidence during the oral trial. On 1 February 2019, 

this Court admitted some of the evidence proposed by the parties and rejected 

other evidence that was either useless or intended only to prove facts outside the 

scope of this case. We refer the reader to the content of that decision and its legal 

grounds. 

 

 12.4. Defence counsel disagreed with the finality of the formal accusation in 

respect of all the defendants even though challenges raised by Antonio Comín and 

Meritxell Serret, who were charged with rebellion, were still to be decided on. It 

was argued that these decisions might affect other defendants charged with the 

same offence in respect of whom, however, the finality of the formal accusation 

had been declared. 

 

 It is untenable to propose that challenges raised by persons not at trial in 

this Court can have the effect of halting a declaration of finality of the formal 

accusation. It is hard to imagine what sort of breach of the right to effective judicial 

protection without defencelessness could arise from the declaration of finality 

issued by the investigating judge. That declaration, moreover, brings the 

proceedings into their intermediate phase, thus opening the gates to the trial itself. 

 

 12.5. Counsel for Mr Cuixart says that the investigation carried out in this 

Court by the investigating judge was, in truth, based on a “delegated” investigation 

conducted by Barcelona Court of Investigation No. 13. This assertion is based on 

the fact that many of the documents requested were in that court, and it was the 

judge presiding over that court who set the rules of selection for the introduction of 

each document to the sphere of this special case. 
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However, the functional delegation of investigative acts under Articles 303 

and 310 of the Code of Criminal Procedure [LECrim] has nothing to do with the 

requisition of documents by the investigating judge appointed by this Court. 

Leaving aside the terminological inaccuracy with which the delegation of 

investigative acts was referred to, we pointed out above that, in accordance with 

the rule applied during the sessions of the oral trial, none of the documents 

entered in the case file was examined as evidence without the prior filter of the 

principle of adversarial challenge. 

 

12.6. According to counsel for Mr Cuixart, a further example of the 

application of exceptional procedural law at a remove from the sources of 

legitimacy of criminal procedure was the activities of the judicial police as directed 

by the investigating judge. 

 

Defence counsel argued that the outcome of the “… enquiries are the police 

records in the case file that, as can be seen from the very fact that they were 

ordered to be carried out, reflect the approach of a prospective collective 

prosecution relating to social and political movements rather than the 

ascertainment of facts relating to a codified offence.” As a result of that 

prospective purpose, which contradicts the principle of specificity that must guide a 

criminal investigation, defence counsel requests that those documents that were 

added to the file of this special case by means of clearly prospective directions be 

excluded from the file. 

 

Defence counsel is mistaken. 

 

There was no prospective aim. This special case was instituted as a result 

of a prosecution brought by the Fiscalía General del Estado [the office of the 

Spain’s chief public prosecutor]. The subject matter of proceedings crystallises 

gradually, in the light of the investigative steps conducted, thus delimiting the 

scope of subject matter and persons under investigation. 
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Leaving that aside, as to the probative value of the police records, we again 

refer to our insistent assertion in earlier decisions and in this judgment: see Legal 

Ground II(A)(8). 

 

13. Violation of the principle of legality 

 

13.1. Quoting Voltaire and Cesare Beccaria, counsel for Mr Cuixart 

complains of repeated violation of the principle of legality. Violation of the 

fundamental right to criminal legality in this case is shown, it is argued, in two 

ways: (a) conduct is penalised though it is an expression and exercise of 

fundamental rights; and (b) statutory definitions of offences are used that were 

unforeseeable for citizens, because such legislation applies to a coup d’état (thus, 

specifically, the crime of rebellion was applied for the first time on the occasion of 

the military coup d’etat perpetrated by Lieutenant-Colonel Tejero in 1981), while 

no coup d’état occurred in Catalonia in 2017 despite the insistent use of that term 

by some political figures. 

 

In support of their argument, defence counsel invoked the decision of the 

Court of Schleswig-Holstein of 12 July 2018 refusing to surrender one of the 

defendants in contempt, and, secondly, a statement signed by professors of 

criminal law to the effect that the criminal offence of rebellion does not exist. 

 

Using similar arguments, counsel for Ms Forcadell also complained of a 

breach of the principle of legality. These proceedings, it is claimed, “… have as 

their subject matter the political movement for sovereignty and independence.” In 

the course of these proceedings, “… the extremely serious criminal offences on 

which these proceedings are based have been interpreted in an absolutely 

unforeseeable way in the formal accusation and in the pleadings of the 

prosecution, including the offences for which my client has been remanded in 

unconditional custody (offences of rebellion or sedition).” In line with this 

reasoning, defence counsel for Messrs Junqueras and Romeva argued that “… 

criminal law has been distorted with a novel and unforeseeable interpretation, the 
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most direct consequence of which was the imprisonment of my clients and the 

suspension of their role as political officeholders.” 

 

Defence counsel is mistaken. 

 

To be sure, the case-law of the Constitutional Court includes among the 

foundations of criminal law in a democracy the principle of legality and the 

requirement of proportionality. As set out in Constitutional Court decisions 91/2009 

of 20 April 2009 and 129/2008 of 27 October 2008, the right to criminal legality 

entails that no one may be convicted for an act or omission that did not constitute 

a criminal offence or a misdemeanour under the law prevailing at the time the 

conduct at issue took place. The right is violated, therefore, when the conduct 

being adjudicated on, and already regarded as proved, is unreasonably treated as 

satisfying the definition of a criminal offence that is applied by reason of an 

interpretation of the statute or by that characterisation of the conduct as being 

within the definition. In events such as these, the conviction is a surprise for the 

convict, and the punishment is contrary to the principle of legal certainty and the 

outcome of a judicial decision that is in breach of the monopoly of the legislature 

over the definition of criminal conduct (Constitutional Court judgment 137/1997 of 

21 July 1997, Legal Ground 6, standing for this entire line of case-law). When 

examining the reasonableness of treating the proven facts as satisfying the 

definition of an offence at criminal law, the first test is compliance with the literal 

meaning of the statute, which entails a prohibition of interpretation by analogy 

against the defendant [in malam partem]. However, this compliance with the literal 

meaning does not always ensure a decision at criminal law that is consistent with 

the fundamental right, given the intrinsic vagueness and ambiguity of ordinary 

language and the inevitably abstract framing of the statutory provision. Therefore, 

to that initial test there must be added a twofold parameter of reasonableness: 

first, a parameter of method, which scrutinises whether or not the interpretation 

and invocation of the statutory provision is both logical and consistent with 

patterns of argument that are accepted by the legal community itself; secondly, a 

parameter of value, that examines the consistency between application of the 

statutory provision and the evaluative rules of the Spanish Constitution 
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(Constitutional Court decision 129/2008 of 27 October 2008, Legal Ground 3). To 

adopt the terms of Constitutional Court judgment 137/1997 of 21 July 19, Legal 

Ground 7, the principle of legality is violated by a decision imposing sanctions 

based on a characterisation of the facts that lies outside the possible meaning of 

the terms of the statutory provision then applied. An application of a rule is also 

unconstitutional if the method that underpins it – such as an indisputably 

unreasonable or illogical argument – or the values by which it is informed – such 

as a basis of evaluation that disregards the tests and standards of our 

constitutional order – lead to an outcome that is essentially opposed to the actual 

purpose of the statutory provision and is therefore unforeseeable for those subject 

to it (also in this line of cases, Constitutional Court decisions 189/1998 of 28 

September 1998, LG 7; 13/2003 of 28 January 2003, LG 3; 138/2004 of 13 

September 2004, LG 3; 242/2005 of 10 October 2005, LG 4; 9/2006 of 16 January 

2006, LG 4; 262/2006 of 11 September 2006, LG 4). 

 

Clearly, a complaint as to a legal characterisation that is contrary to the 

principles of legality and proportionality cannot be raised pre-emptively, ad 

cautelam, as a reaction to the legal characterisation of the facts set out in the 

formal accusation or in pleadings proposing a provisional characterisation. The 

formal accusation always remains within the sphere of prima facie evidence that is 

the hallmark of the investigative stage. The provisional characterisation submitted 

by the Ministerio Fiscal [Public Prosecutor’s Office] and the other prosecutions, as 

the adjective “provisional” suggests, delimit the issues of fact to be discussed, but 

are open to change in the light of examined evidence. 

 

13.2. As to the statement signed by professors of criminal law, who, in the 

words of counsel for Messrs Junqueras and Romeva, are “distinguished 

academics and tenured professors”, denying the very existence of a criminal 

offence of rebellion, any reliance on such statement as evidence of violation by 

this Court of the principle of legality is in itself quite striking. Now that the ius 

publice respondendi [enforceability as law of the legal opinions of jurists appointed 

by the Roman Emperor, Augustus] no longer exists, the opinion of those who – in 

advance of seeing the evidence – conclude that the facts set out in the Public 
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Prosecutor’s statement of case for the prosecution cannot constitute an offence of 

rebellion is only as respectable as the view of those other academics who, instead, 

said that the offence did exist. And as respectable as the view of 70 professors of 

philosophy of law who, in their public statement, said that decisions of the Catalan 

regional Government were “deeply antidemocratic and unconstitutional”; or as the 

opinion of those other academics who, under the title Parar el golpe: 500 

profesores en defensa de la democracia constitucional [“Stopping the coup: 500 

academics in defence of constitutional democracy”], expressed their disagreement 

in a statement published on 17 September 2017. One week earlier, more than 200 

constitutional law academics signed a Manifiesto por el cumplimiento de la 

Constitución [“Manifesto for fulfilment of the Constitution”], while another statement 

signed by 224 university academics requested that the national Government set in 

motion all the “… constitutional means, without exception, to safeguard democratic 

institutions and the unity of the Spanish nation as enshrined in our Constitution”. 

Moreover, without our wishing to quote at length, more than 400 university 

academics, all of them members of the Spanish Association of International Law 

and International Relations, signed a Declaración sobre la falta de fundamentación 

en el derecho internacional del referéndum de independencia de Cataluña 

[“Declaration on the absence of grounds in international law of the referendum for 

the independence of Catalonia”]. 

 

The truly decisive point is that the determination now proclaimed by this 

Court as to whether the facts satisfy the definition of a criminal offence is not the 

outcome of adherence to the views of one academic authority or another, but of 

four months of exhaustive examination of evidence, including statements by the 

defendants, witnesses, and expert witnesses, and an analysis of print and 

electronic documents. 

 

13.3. In support of their claim that the principle of legality has been 

breached, counsel for the defence invoked the decision of the Schleswig-Holstein 

court of 12 July 2018 rejecting a European Arrest Warrant issued for the purpose 

of obtaining the surrender to Spanish jurisdiction of one of the defendants in 

contempt. Unfortunately, that decision, rather than relied on as a model to be 
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followed, should be regarded as an expression of what might spell the end of the 

principal instrument of judicial cooperation to preserve the values of the European 

Union. On 1 July 2019, we referred a prior issue to the Court of Justice of the 

European Union and at that time asserted that the German court had gone beyond 

the scope of the European Arrest Warrant procedure. We then said that: “… to 

arrive at that rejection, the judicial authority of the executing Member State issued 

a decision in which it took it upon itself exhaustively to scrutinise the elements that 

constitute the criminal offence and their influence on the determination of whether 

or not such offence has been committed. Moreover, the decision encompassed an 

assessment of evidence on events then forming the subject matter of highly 

complex and lengthy investigative proceedings. The unusual magnitude of those 

proceedings is clearly visible even from the fact that the documents within their 

scope are to be measured in cubic metres. In its digital version, the proceedings 

file takes up a repository of more than a terabyte of computer memory. Yet none of 

this made the executing judicial authority shy about coming to its own conclusions 

on the intention of the defendant and the measure of his control over the course of 

events.” 

 

We said then, and we again say now, that “… this entailed a regrettable 

disregard for the nature of the European Arrest Warrant as an instrument for 

judicial cooperation within the European Union. The decision also disregarded the 

final paragraph of Article 4(2) of Council Framework Decision 2002/584/JHA of 13 

June 2002 on the European arrest warrant and the surrender procedures between 

Member States, and of the case-law contained in the judgment of 11 January 

2017, Grundza, C-289/15, EU:C:2017:4 and the order (via Article 99 of the Rules 

of Procedure) of 25 September 2015, A, C-463-15, EU:C:2015:634.” 

 

To summarise, the legal characterisation of the facts that we proclaim in this 

judgment is the outcome of an examination of the evidence in compliance with the 

principles and safeguards that underpin the exercise of the judicial role. That legal 

characterisation of the facts is itself controlled by the principle of proportionality 

and the requirements inherent in the principle of legality. Hence the claim that 

those principles have been breached is rejected. 
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14. Violation of the rights to physical and moral safety by police action 
that is characterisable as torture 
 
14.1. The police action of the Guardia Civil [Civil Guard] and the Cuerpo 

Nacional de Policía [National Police Force] during 1 October 2017 constituted, in 

the view of counsel for Mr Cuixart, an evident act of torture or inhuman or 

degrading treatment under the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment, adopted by the General 

Assembly of the United Nations on 10 December 1984 (instrument of ratification in 

Spain, BOE 9 November 1987). Such acts of aggression warrant prompt and 

impartial investigation as required by that treaty under its Article 12. This was an 

investigation that was, it is claimed, demanded in the days following 1 October 

2017 by major international bodies. 

 

However, the Court believes that the complaint as to this violation is aimed 

at reproving the Ministerio Fiscal [Public Prosecutor’s Office] for not taking action 

as an institution to inquire into injuries sustained by Catalan citizens who went to 

the polls on 1 October and had physical blows dealt to them by law enforcement 

officers. This is not, therefore, a claim that aims to achieve a declaration of nullity 

as evidence of any of the testimony given by the defendants or by witnesses. The 

fact that there are now in progress several criminal cases being conducted by the 

courts that are competent to ascertain the facts is a sufficient answer to the point 

raised by counsel for the defence. 

 

14.2. Leaving that aside, such conduct, as described by the prosecutions, 

does not fit the legal definition of torture proclaimed by the Convention itself. 

These were not acts by which severe pain or suffering, whether physical or 

mental, was intentionally inflicted on a person for “... such purposes as obtaining 

from him or a third person information or a confession”.  None of the defendants 

suggested that their testimony had been distorted by any such physical or mental 

punishment. Neither is it a case, for the purposes of these proceedings, of torture 

inflicted on someone to punish them for an act he or she has committed, or for any 

reason based on discrimination. 
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As we have indicated, the violations complained of are in the process of 

being dealt with by the courts. An analysis of those violations is outside the scope 

of this case. Our focus must remain on those other claims of violation of rights and 

safeguards that might have had an effect on the course of this trial sufficient for 

the evidence examined to be declared void. 

 

15. Violation of the right to liberty by means of arbitrary detention of a 
defendant 
 

 Counsel for Mr Cuixart argued that the decisions of the Supreme Court are 

clearly in breach of the requirements of the jurisprudence of the European Court of 

Human Rights. Therefore, in the light of that European jurisprudence, we now face 

a case of arbitrary detention of the accused, with a violation of the fundamental 

right to liberty under Article 5 of the European Convention on Human Rights, 

because the State’s interference with that right was not properly justified. 

 

 The criminalisation of civil leadership, the use of exceptional courts – the 

Audiencia Nacional [National Court] and the Tribunal Supremo [this Supreme 

Court] – and refusal to heed the calls of international organisations were, it is 

claimed, further hallmarks of arbitrariness. 

 

 The violation complained of did not occur. 

 

 All decisions that restricted the defendant’s liberty were issued by the 

competent judicial authority on the basis of thoroughly explained reasons and 

consistently with the jurisprudence of the European Court of Human Rights. All the 

decisions were appealed against in the Appeals Chamber. We refer the reader to 

the content of those decisions, which form part of the case file of the collateral 

proceedings on the defendant’s personal situation. The determinations of fact that 

throughout the investigative stage and the trial itself warranted the precautionary 

measures affecting that defendant were fully justified. Those measures would 

appear sound in the light of Mr Cuixart’s own assertion that he intended to once 

again carry out the acts of which he stands accused, yet even leaving that aside it 
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is perfectly clear that the restriction of liberty that was imposed was consistent with 

the need to safeguard the constitutionally legitimate purposes of the proceedings. 

There has been no margin to drop those measures nor, of course, to take 

alternative precautionary steps. 

 

16. Supervening violations of rights that were claimed to arise in the 
course of the oral trial 
 

 As we said above, over the four months of the oral trial there was a string of 

motions that were dealt with by the Court, stating its reasons in each case. Some 

of the Court’s rulings attracted complaints from counsel for the defence, who took 

the view that the solution offered was in breach of the complement of fundamental 

rights of which every defendant may avail himself. 

 

 We now turn to the arguments set out by counsel for the defence in support 

of their protest, and to the solutions proposed by the Court, in a systematic 

discussion of each topic. 

 

16.1. Violation of the right to a fair trial owing to the impossibility of 
confronting witness testimony with video documentary evidence 
 

 Counsel for the respective defendants charged with rebellion and sedition 

protested against the Court’s decision to “… prevent the exhibition of video 

documentary evidence to the witnesses then testifying.” It was claimed that this 

prevented “… putting the truth of the witness’s statement to the test.” By means of 

that test, it was argued, there would be achieved the “… basic guarantee of the 

adversarial principle that is inherent in the oral trial, thus avoiding what has 

occurred numerous times throughout this trial, i.e., that some witnesses have lied 

to the Court or obviously exaggerated, and that such falsehoods have not been 

open to be contested at the time by the defence.” The violation of the adversarial 

principle was incurable, it was said, because “… during the exhibition of 

documentary evidence, counsel were not permitted to comment on the contents or 

state their conclusions drawn from the video document as to the credibility of the 

witnesses who had testified weeks or months earlier.” 
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 Only a mistaken notion of the constitutional meaning of the adversarial 

principle can explain this complaint. Its legitimacy – as any other – runs parallel to 

its inappropriateness. 

 

 16.1.1. The adversarial principle is a structural mainstay of criminal 

procedure. The principle supports the proper exercise of rights of defence and 

even connects to a genuinely ethical dimension of the judicial role. 

 

 The significance of the adversarial principle is emphasised in the 

constitutional case-law, which asserts that the possibility of contesting the 

evidence of the other side is, therefore, one of the “essential rules of the process” 

(Constitutional Court decisions 41/1997, 218/1997 of 4 December 1997, 138/1999 

of 22 July 1999 and 91/2000), in the absence of which, we must insist, the idea of 

a fair trial becomes a mirage. It is a formal right (Constitutional Court decision 

144/1997 of 15 September 1997) the recognition of which does not depend on the 

quality of the defence that would otherwise have been set forth (Constitutional 

Court decision 26/1997 of 8 March 1999). Hence no ruling on facts or on a point of 

law may be made in criminal proceedings if not preceded by the possibility that its 

content be contested (Constitutional Court decisions 144/1997 of 15 September 

1997, 12/2006 of 16 January 2006, Legal Ground 3, 93/2005 of 18 April 2005, 

Legal Ground 3, and 143/2001 18 June 2001, Legal Ground 3). 

 

 This interpretation is consistent with the case-law of the European Court of 

Human Rights (see 18 March 1987, Van Mechelen v. the Netherlands; 20 

September 1993, Saïdi v. France; 24 November 1986, Unterpertinger v. Austria; 

and 27 February 2001, Lucà v. Italy). In its judgment of 14 December 1999, A.M. 

v. Italy, the European Court of Human Rights stated that the evidence must 

normally be produced at a public hearing with a view to adversarial argument, and, 

while there are exceptions to this principle, “they must not infringe the rights of the 

defence; as a general rule, paragraphs 1 and 3 (d) of Article 6 require that the 

defendant be given an adequate and proper opportunity to challenge and question 

a witness against him, either when he makes his statements or at a later stage 

(see the Van Mechelen and Others judgment cited above, p. 711, § 51, and the 
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Lüdi v. Switzerland judgment of 15 June 1992, Series A no. 238, p. 21, § 49). In 

particular, the rights of the defence are restricted to anextent that is incompatible 

with the requirements of Article 6 if the conviction is based solely, or in a decisive 

manner, on the depositions of a witness whom the accused has had no 

opportunity to examine or to have examined either during the investigation or at 

trial (see the Van Mechelen and Others judgment cited above, p. 712, § 55; the 

Saïdi v. France judgment of 20 September 1993, Series A no. 261-C, pp. 56-57, 

§§ 43-44; and the Unterpertinger v. Austria judgment of 24 November 1986, 

Series A no. 110, pp. 14-15, §§ 31-33).” And, more recently, the Court held 

(ECtHR judgment of 27 February 2001, Lucà, § 40), that “where a conviction is 

based solely or to a decisive degree on depositions that have been made by a 

person whom the accused has had no opportunity to examine or to have 

examined, whether during the investigation or at the trial, the rights of the defence 

are restricted to an extent that is incompatible with the guarantees provided by 

Article 6.” 

 

 16.1.2. The mistake that the various defence teams share consists of 

identifying the adversarial principle with the possibility, in the words of counsel for 

Messrs Sánchez, Turull and Rull, “… of putting the truth of witnesses’ statements 

to the test”, and, above all, with the ability to argue while the witness is testifying. 

 

 But that is not the true nature of the adversarial principle. 

 

 To contest evidence involves having the opportunity to cross-examine each 

and every one of the witnesses called by the Ministerio Fiscal and by the other 

prosecutions to counterbalance their testimony. To contest evidence involves the 

possibility of introducing personal and documentary evidence to weaken the 

incriminating probative value that the prosecutions attribute to the witness 

testimony and documents submitted as proof of guilt. And, certainly, counsel for 

the defence were in no way constrained in this respect. The calling of hundreds of 

witnesses for the defence and the introduction of thousands of pages of 

documents in support of their arguments is clearly reflected in the case file and in 

the recordings of the oral trial. 
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 To contest evidence does not mean evaluating the credibility of the witness 

at the time he or she is testifying. The probative inferences regarding the 

testimony of each witness do not require a constant comparison with the content 

of other evidence. In fact, that anticipatory reflection on the truth of a witness 

statement must always be incomplete until the evidence is not seen in its entirety. 

Precisely for that reason, it is at the time of the final conclusions and closing 

statement that the parties – both the prosecutions and the defence teams – may 

ascribe to each item of evidence such legal value as they think appropriate. 

 

 This comparative scrutiny, however, is mandatory when what is called into 

question is not the probative value of a witness statement or a document but, 

rather, its completeness or authenticity. In such cases, the Court readily ordered 

an initial exhibition of documents which, for one reason or another, were called 

into question. 

 

 The clearest example of how poorly some members of defence counsel 

understand the adversarial principle is to be seen in the fact that one member of 

counsel for the defence confronted the testimony of a police officer not with what 

could be seen in a video recording but, rather, with counsel’s own version of what 

that video brought to light: “… But I’m seeing it myself,” he said, thus turning what 

ought to have been the examination of a witness into a bizarre confrontation of 

opposing testimony between the witness on the stand and examining counsel. 

 

 There was no breach of the adversarial principle nor, of course, any 

restriction on rights of defence. That the adversarial principle was active and that 

the defence could operate without restriction becomes obvious from the sources 

and elements of evidence considered by the Court to form a judgement on one of 

the key passages in the account given by the prosecutions, namely, the narrative 

of events of 1 October 2017. The Court considered the testimony of the riot police 

officers who went to the polling stations, who were called as witnesses by the 

Ministerio Fiscal and the other prosecutions in support of their contention that 

members of the public opposed the fulfilment of court orders. The Court also 
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considered testimony given by members of the public targeted by that police 

intervention, who were called as witnesses by counsel for the defence to prove 

that police violence had occurred and that civil disobedience had been lawfully 

exercised. Finally, the Court drew conclusions from the video recordings made by 

the riot police officers – to demonstrate the difficulties they faced in their role – and 

by members of the public who sought to provide evidence of what they believed to 

be police violence. 

 

 All sources of evidence were cross-examined by the prosecution and 

defence alike. 

 

 16.1.3.  A further point should be made here. Counsel for Messrs 

Junqueras and Romeva insisted that “… the appropriateness of exhibiting such 

material to persons testifying at the oral trial arises from its usefulness in forming 

the Court’s judgement, in connection with the need to compare the video material 

to the witness statement on an adversarial basis wherever such challenge is 

indispensable or even merely useful.” 

 

 Yet, in arriving at its determination of the facts, the Court has not relied 

solely on any single account given by one witness or another among those who 

testified on the events that occurred at polling stations on 1 October 2017. None of 

the witnesses has been regarded as a benchmark for arriving at a determination of 

guilt or otherwise. The several hundred witnesses who testified at the trial offered 

versions that carried a heavy freight of emotion. The crowds that gathered at the 

polling stations, the orders received by the police officers and the dynamics of 

confrontation with which their actions were imbued imposed on all participants – 

police and members of the public alike, and whether consciously or unconsciously 

- a partial and selective recollection that severely weakened the probative value of 

each of their witness statements. A similar view can be taken of the events that 

took place at various locations in Catalonia on 20 September 2017. 

 

 This explains, for instance, why the testimony given by many of the police 

officers later seemed doubtful in the light of the recorded video content. On some 
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occasions, the assertion that defences were not used was refuted by the reality 

shown by the images. Yet this also explains why the testimony of many of the 

members of the public was a strikingly partial version of what really occurred. In 

answer to the claim that there was a breach of the adversarial principle in the 

examination of evidence given by witnesses for the prosecution, while testimony 

given by witnesses for the defence is to be viewed as that of citizens committed to 

the truth, we now turn to a number of examples (not an exhaustive analysis).  

 The witness Pere Font, called by counsel for Messrs Turull, Rull and 

Sánchez, in reply to questions put to him by his lawyer, stated that he was seated 

at the polling station when two police officers approached him, “...holding a mallet 

over his head and a pair of pliers.” Then, without saying a word, “… they grabbed 

him by the testicles and raised him up before letting him fall.” However, it was 

found that after the events he was given medical assistance only for a knee 

contusion. The witness Marina Garcés, a professor of philosophy at the University 

of Barcelona, stated that during the incidents of 20 September 2017 in the vicinity 

of the regional Ministry for the Economy building, “… the atmosphere was 

friendly”, and that “… She saw no hostility… she only saw people who were 

chanting; no aggressiveness, rather quite the contrary… She didn’t even see any 

kind of agitation, alarm or alert.” Lluis Matamala, a practising lawyer who was 

present at one of the polling stations set up in Manresa, said that there were no 

insults to police officers, nor were they assaulted, “… nor was there any 

aggressive response, nothing - he saw no scuffling, no kicking.” The witness 

Jaume Pich, a mediation lawyer, stated that he was seated on the ground, and the 

riot police “dragged people up from the ground”. Yet “nobody resisted… He saw 

no kicking by those who were seated, and no spitting.” Silvia Carmona Belmonte, 

who is also a mediation lawyer, in connection with some of the incidents at one of 

the polling stations in Manresa stated that throughout the events she heard only 

two insults uttered – someone said fills de puta [Catalan language: “sons of 

whores”]. And, as to inflammation of the testicles suffered by one police officer – 

according to him, as a result of being kicked – Ms Carmona said that the cause 

could not have been someone kicking him, because nobody kicked anybody. The 

real reason, she said, was that, at the time of the police intervention, the officers 
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were “shoulder to shoulder, and their shields and truncheons were all close 

together”. 

 

 These are only five typical examples of the general tone of testimony given 

by witnesses called by counsel for the defence. The true adversarial principle 

consists of providing the opportunity – which was in fact provided – for a cross-

examination that enables the Court to consider the claims as to the facts that each 

of the parties desires to put forth. That truth was enriched, in the course of the 

documentary evidence stage, by the exhibition of close to one hundred video 

recordings of the events. 

 

 Hence the examination of evidence was consistent with the ordinary 

sequence of proceedings. While the principle of procedural issue preclusion is not 

to be made a rigid measure of organisation of the procedure, this criminal case, 

after the initial debate about the violation of fundamental rights, consisted of a 

sequentially ordered examination of testimony by the defendants, witness 

testimony, and documentary evidence. The adversarial confrontation of personal 

statements with documents was declared to be appropriate and offered to all 

parties whenever the authenticity of a document in connection with which 

questions were asked was in doubt. Such confrontation was not allowed when the 

intention was to offer to the Court, in advance, an assessment of the credibility of 

the witnesses. 

 

 Therefore, the violation complained of did not exist. 

 

16.2. Violation of rights of defence (Article 24 Spanish Constitution 
and Article 6 European Convention on Human Rights) by reason of 
unjustified restriction of the scope of questions put by counsel for the 
defence 
 

 16.2.1. In their final conclusions, counsel for Messrs Turull, Rull and 

Sánchez complained of “… a second constraint on rights of defence arising from 

the Court’s rule as to the scope of questions put to witnesses, which was limited 

by the grounds of relevance submitted by the party calling that witness.” This 

same complaint was raised by counsel for other defendants. Counsel for Messrs 
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Junqueras and Romeva reinforced his protest on 15 March 2019, concurring with 

that same challenge, albeit with some nuances. 

 

 As an example, the defence pointed to the constraints imposed on witness 

testimony given by Roger Torrent, the President of the Parlament. The Court did 

not allow the defence to ask this witness, who had been called by the Acusación 

Popular, about events of 1 October 2017 that, it was thought, he had seen. It was 

further argued that “… this being a witness who had not testified at the 

investigative stage, counsel for the defence had no way to know what awareness 

that witness could have as to the facts forming the subject matter of the 

prosecution, and therefore could hardly have proposed to call that witness for one 

purpose or another.” Moreover, it was claimed that there is no legal basis for 

taking a decision of that kind. 

 

 16.2.2. It is hard to understand why the defence complained about the 

application of a statutory provision, Article 708 of LECrim, that is designed 

precisely to prevent any violation of rights of defence. The first paragraph of that 

provision provides that “the President shall ask the witness about the matters 

referred to in Article 436(1), after which the party who called that witness may put 

questions to him or her as that party thinks fit. The rest of parties may also put 

questions to the witness as they think fit as long as they are relevant in the light of 

his or her answers.” 

 

 As can be seen, the original wording of LECrim takes the true meaning of 

the adversarial principle to its fullest consequences. After posing the general 

statutory questions required under Article 436 LECrim, which are designed to 

discover any relationship between the witness and the subject matter of the trial or 

any of the parties, the President must allow the party calling that witness to 

examine the witness, as that party thinks fit. Once that examination-in-chief is 

completed, the other parties take their turn. Yet the questions that those other 

parties may pose are subject to a test of relevance, whereby they must be made 

“in the light of his or her answers”. It is only then that the cross-examination that 
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animates and breathes life into the adversarial principle is made real, and, with it, 

the rights of defence. 

 

 When, as in this case, the defence follows an interpretation under which the 

“cross-examination turn” is entirely unconstrained, the defence runs the risk of 

turning its own witnesses into witnesses for the prosecution. For that to happen, 

one need only be facing a skilled public or private prosecutor. If after the 

examination-in-chief by the defence the President of the Court were to allow the 

Ministerio Fiscal’s cross-examination to be no such thing but, rather, to range over 

matters not arising in the examination-in-chief of the defence, then a sea-change 

would occur in evidence for the defence. The barrister who calls that witness 

would then have to stand by, patiently and resignedly, while his or her witness is 

ruthlessly interrogated on matters of interest to the Ministerio Fiscal that bear no 

relation to the reasons why that witness was called for the defence. That drawback 

could be relieved, of course, if a fresh cross-examination turn were then to open, 

enabling the defence to put the witness’s replies to the test. However, if any of the 

questions in that “rejoinder turn” were to stray from the scope of the Ministerio 

Fiscal’s cross-examination, then yet a new debate would have to be opened. This 

approach would encourage an endless dialectical chain in the course of witness 

testimony. There would be a constant back-and-forth of proposal and rebuttal, 

contrary to the adversarial principle, and a breach of rights of defence. 

 

 16.2.3. The respective defence teams of Messrs Rull, Turull, Sánchez, 

Junqueras and Romeva complained that this interpretation – which, we insist, is 

designed to protect the rights of defence – prevented them from engaging in a 

more thorough questioning of Mr Torrent, the President of the Parliament. Counsel 

stated that “… throughout his witness testimony… he said he had been present at 

the referendum of 1 October. This prompted some members of defence counsel to 

attempt to put questions to the witness on that matter. That attempt was barred by 

the Court, on the grounds that this witness had not been called for the purpose of 

ascertainment of the events of 1 October.” 
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 But if Mr Torrent’s testimony on the events of 1 October 2017 was so 

crucial, it is hard to understand why he was not called as a witness by the defence. 

Leaving that aside, it would seem feeble to argue that a witness is indispensable 

to the ascertainment of the facts when his contribution – which up until that time 

the defence had been unconcerned with – was circumscribed to his account of his 

own experience on 1 October 2017. The events of that day, its vicissitudes, the 

behaviour of members of the public and the role of riot police, were the subject 

matter of statements made by more than a hundred witnesses. All such witnesses 

gave an account of their personal experience on that day. It is therefore mistaken 

to claim that any breach of rights of defence arose from Mr Torrent not having 

been allowed to narrate his own personal experience of events that were 

described in detail by so many other eyewitnesses. 

 

 16.2.4. To lend more visibility to the alleged breach of rights of defence, 

counsel for Messrs Junqueras and Romeva complained that “… strikingly, the trial 

is founded on the basis of hundreds of witnesses who have never testified before 

in the proceedings, and in respect of whom the defence fights at a disadvantage.” 

Taking a similar line, counsel for Messrs Turull, Rull and Sánchez pointed out that 

the witness Mr Torrent “… had not testified at the investigative stage,” and, 

therefore, “counsel for the defence had no way to know what awareness that 

witness could have as to the facts forming the subject matter of the prosecution, 

and therefore could hardly have proposed to call that witness for one purpose or 

another.” 

 

 This line of reasoning, which was presented in support of a formal protest in 

the course of the trial, reflects a conception of criminal procedure that has long 

been superseded. The idea that it is only permitted to call to trial those witnesses 

who previously testified at the investigative stage is contrary to the purposes of the 

stages of investigation (cf. Article 299 LECrim) and of the oral trial. That argument 

can rely only on the mistaken notion of a trial as a mere procedural step at which 

the parties are given an opportunity to “ratify” before the adjudicating court that 

which had already been stated before the investigating judge. To say that the fact 

a witness did not testify at the investigative stage is a potential breach of rights of 
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defence is historically regressive, and contrary not only to Article 715 LECrim but 

also to very well-known passages – it would be redundant to quote them – of the 

preamble of the nineteenth-century Ley de Enjuiciamiento Criminal [Code of 

Criminal Procedure]. 

 

16.3. Violation of the right to a fair trial (Article 24 Spanish 
Constitution and Article 6 European Convention on Human Rights), 
violation of the principle of equality of arms between prosecution and 
defence, and assumption of an accusatorial role by the President of 
the Court 
 

 Breach of these rights is alleged to have occurred for several reasons. 

 

 16.3.1. Counsel for Messrs Turull, Rull and Sánchez argued that the 

principle of equality of arms was breached for the following reasons (counsel for 

Messrs Junqueras and Romeva made the same claim):  “… it is a clear breach of 

the principle of equality of arms to allow prosecuting counsel to examine 

defendants and witnesses on their political beliefs, asking them for that purpose 

about whether they are members of a political party or of entities favouring 

independence (such as, for instance, on occasion of the testimony given by 

Gabriel Rufián), while, on the other hand, prohibiting a question put to a witness 

(e.g., the Clerk of the Judicial Administration of Barcelona Court of Investigation 

No. 13) as to whether she follows far-right websites. If such questions are held to 

be legitimate for the prosecutions, why have they been not allowed also to the 

defence?” 

 

 There is no such breach. 

 

 Mr Rufián’s political militancy is a widely known fact. He is a 

parliamentarian, and the spokesman of the political party Esquerra Republicana in 

the Congreso de los Diputados, Spain’s national parliament. His political militancy 

is known to any minimally informed person and, what is more, legitimately and 

constantly asserted by Mr Rufián himself. In fact, during his witness testimony it 

became necessary for him to be interrupted by the President of the Court because 

he intended to engage in political commentary that was irrelevant to the legal 
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assessment of the facts. Mr Rufián is a politician who acts as such, and who 

sought to formulate a political discourse when appearing as a witness. It is clearly 

absurd to say that a parliamentarian’s right not to testify on his own political beliefs 

was violated. 

 

 However,  it was fully justified to prevent counsel for Messrs Junqueras and 

Romeva and counsel for Messrs Rull, Turull and Sánchez to interrogate Monserrat 

del Toro, a Clerk of the Judicial Administration, as to whether she “… follows far-

right websites”. The question here was to preserve the right of a witness not to 

publicly disclose her political, religious or other beliefs (Article 16(2) Spanish 

Constitution). Ms del Toro is a civil servant employed by the Judicial 

Administration who was called as a witness at this trial to give an account of the 

circumstances of her fleeing, in the early hours of the morning, via the roof of the 

headquarters of the Ministry for the Economy of the Generalitat, on the occasion of 

the court-ordered entry and search of 20 September 2017. Outside the scope of 

her first-person experience, to question her not only about the authorship of some 

social media message or “tweet” but even about whether she is a “follower of far-

right websites” is manifestly inappropriate. 

 

 The argument made in justification of those questions – to evaluate the 

impartiality of the witness – is entirely unsound. To subject the more than five 

hundred witnesses initially proposed by the parties to a “political test” which, it 

appeared to be argued, might reveal their commitment to the truth, besides being 

foreseeably useless, would have flagrantly violated the constitutional prohibition 

under Article 16(2) of the Spanish Constitution. 

 

 16.3.2. Counsel for the defence also complained that some of the witnesses 

were asked by the Ministerio Fiscal or other prosecuting counsel whether or not 

they were members of the citizen movements represented by Asamblea Nacional 

Catalana (ANC) or Omnium Cultural (OC). 

 

 Any argument of this sort disregards a basic fact. 
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 That fact is that the status of membership of one of those associations was 

presented by defence counsel themselves, in the respective lists of witnesses 

submitted for later summons by this Court, as an identifying feature of each one. 

This is the case, for instance, of counsel for Mr Cuixart. The witnesses listed in 

sections 3 to 7 of the proposed list are proposed precisely for their political and 

associational affiliation to these social movements. Joan Vallvé i Ribera was 

presented as vice-president of the entity Omnium Cultural; loan Ignasi Elena 

García was described as “spokesperson of the Pacte Nacional pel Referéndum of 

which the entity Ómnium Cultural forms part”; ltziar González Virós, was also 

described as “member of the Pacte Nacional pel Referéndum of which the entity 

Omnium Cultural forms part”. 

 

 Witnesses Nos. 23 and 24, Silvia Prats Cortés and María Luisa Martínez 

Olivera, were described in that list as “volunteers who helped maintain the human 

chain of volunteers of the ANC on 20 September 2017 near the Ministry for the 

Economy building.” 

 

 In his statement to the Court, Mr Cuixart, who has been the president of the 

entity Omnium Cultural since 19 December 2015, referred to the participants in 

that association as “members”. He said that Omnium “… is a cultural entity formed 

for the purpose of advocacy and promotion of the Catalan language. It was 

founded in 1961, during the Franco era, by five visionary businessmen….” This 

entity, as emphasised by the deponent, was intended “… to lend prestige and 

promote the Catalan language in support of social cohesion”. The purposes of the 

association include “… literary awards and competitions for children”. For the 

avoidance of any doubt, he specified that “Omnium has no position as to politics; 

rather, it makes efforts to achieve a broad consensus” in connection with migratory 

movements or the Catalan language. 

 

 In the light of this account, given by the president of the entity himself, it is 

hard to understand why questions put by prosecuting counsel to some witnesses 

as to whether or not they were members of Omnium can be viewed as a trespass 

on the political stance of the witness. 
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 Therefore, there was no breach of the principle of equality of arms. An 

answer of “yes” or “no” to the question of whether a witness is a member of 

Omnium cannot be said to afford any advantage to the party posing that question. 

 

 16.3.3. Counsel for Messrs Turull, Rull and Sánchez argue that another 

violation of the principle of equality of arms occurred, as follows: “… we further 

complain that, whereas the many police officers called as witnesses by the 

prosecutions were allowed total freedom openly to set out their personal 

assessments as to the “facial expressions of hate” of the voters and the “hostile 

climate” that they had to suffer on 1 October 2017, and even to liken their 

experiences of that day to their predicament some years before in the Basque 

Country, in the case of witnesses for the defence all such similar assessments 

were immediately cut short by the President of the Court. The most prominent 

case is that of the witness Lieutenant-Colonel Baena. Despite the protests of 

defence counsel, he was allowed to speak constantly of a “climate of insurrection”. 

However, witnesses for the defence were immediately cut short by the President 

of the Court just as soon as they made any sort of evaluative statement (the 

paradigm case being Marina Garcés, who was also an eye witness of the events 

of 1 October 2017. Her testimony was repeatedly interrupted by the President of 

the Court, until counsel ended his round of questions – this was received by the 

President with the telling reaction ‘that’s much better’ [mucho mejor].” 

 

 It is not easy to see how in this case, either, the principle of equality of arms 

was breached, with an adverse effect on the right to a fair trial. 

 

 A witness who in the course of examination does not offer facts but only 

personal opinions is turning his or her back on the reason why he or she was 

called to testify in proceedings. A witness may not give an opinion or evaluate. A 

witness narrates. He or she must confine his or her account to what he or she saw 

and perceived by means of his or her senses. The argument made by counsel for 

the defence to the effect that the principle of equality of arms was undermined 

relies, paradoxically, on those matters that are of no interest to the adjudicating 
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body. Witnesses’ personal opinions have no place in the description of the proven 

facts. The narration is therefore to be interrupted when the witness’s testimony 

ceases to be a factual account and slides into the arena of opinion. No breach of 

rights of defence can be claimed to have occurred if the intended testimony is 

entirely irrelevant from a legal standpoint, even if the examining counsel has not 

realised this. The imbalance in the Court’s permissiveness as to the putting 

forward of personal opinions – which did not in fact occur – does not place any 

party, whether the prosecution or the defence, who has called as a witness the 

person whose testimony is interrupted, at any disadvantage. 

 

 Therefore, it is not even necessary to discuss whether the examples offered 

by counsel for Messrs Turull, Rull and Sánchez have any sort of equivalence. 

Neither need we discuss whether any of the utterances that they select as being 

expressive of an evaluative judgement are really so, or whether or not they contain 

some factual account that is intimately related to what the witnesses perceived by 

means of their senses when they were present at the polling stations, or when any 

of them led any of the police investigations. 

 

 To point to Marina Garcés as the “paradigm case” of differential treatment 

as to the admission of personal opinions can be done only in disregard of the real 

nature of her testimony. The witness commented extensively on the atmosphere 

she encountered at the headquarters of the regional Ministry for the Economy: 

“there were people like me, individually… sharing, talking… we had a sense of 

shared curiosity… of entering a new political situation.” In fact, she was asked by 

counsel whether she had seen “any attitude of hostility”, to which she replied, “… 

never… at no time did I get any sense of agitation… or alarm.” She added that she 

had experienced “astonishment and complete surprise”, and dedicated all her 

efforts to “… calm down the agitation and fear”. All these replies were given to 

questions that at no point were declared inappropriate, despite being clearly 

irrelevant insofar as they related to perceptions or feelings that in no event 

contributed to the account of proven facts. If that were not enough, Ms Garcés was 

allowed to state – with no interruption – that the decisions of the Constitutional 

Court entailed “… an incomprehensible and sad prohibition”. 
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 It is therefore perfectly understandable that, when testimony reached a 

point where the witness intended to explain her degree of astonishment about the 

events of 1 October 2017 (“I was astonished” [yo aluciné, colloquial expression]), 

the President of the Court interrupted her and made clear that “… those details, 

which do not relate to the facts but to your personal opinion, are of no interest to 

the Court. And we cannot waste time.” 

 

 Defence counsel further complained that when the barrister ceased to ask 

questions, that decision was received by the President of the Court “… with a 

telling reaction, ‘that’s much better’ [mucho mejor]”. This can be heard in the 

recording entered in the case file. The exact phrase was: “... fine. That’s much 

better.” [“…correcto. Mucho mejor”] And this is entirely logical: when a barrister 

decides no longer to insist on a pointless line of questioning based on personal 

evaluative perceptions that, what is more, follow a script written beforehand, that 

decision is correct and highly beneficial for the better conduct of the proceedings. 

 

 Be that as it may, the key point is that the testimony of Ms Garcés, which 

the Court initially allowed as relevant, became a clearly irrelevant statement. 

Nothing of what she said, none of her opinions, none of her replies in accordance 

with a script agreed beforehand has had any influence on the determination of the 

proven facts. A complaint of a breach of the principle of equality of arms can have 

no meaning when made in respect of a witness who has no influence at all on the 

evidential corpus contributed by the defence. 

 

 16.3.4. The list of alleged violations of the principle of equality of arms 

includes the argument that “… while some witnesses called by the prosecution 

were allowed, without hindrance, to consult their notes in the course of their 

testimony (e.g., David Pérez, who was allowed, despite not having sought 

permission, to consult the notes he had with him, and was only asked by the 

President of the Court not to read out his replies), that same permission was 

emphatically denied to witnesses called by the defence, such as Ms Garcés, as 

mentioned earlier.” 
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 Defence counsel is mistaken. 

 

 Article 437 LECrim provides that “witnesses shall testify speaking aloud, 

and shall not be allowed to read their testimony or any response they might have 

with them in writing.… They may, however, consult a few notes or records 

containing data that would otherwise be difficult to recall.” 

 

 Here, too, a complaint is raised on a basis that is entirely refuted by the 

reality shown in the recording of witness testimony. David Pérez was indeed a 

witness called by the Ministerio Fiscal and the Abogacía del Estado. He is a 

member of the Catalan regional Parlament for the PSOE party and a member of 

the Bureau of the Parlament. The initial questions posed by the Ministerio Fiscal 

related to Article 37(d) and (e) of the Regulations of the Parlament. He was also 

asked about Article 111 of those Regulations. The Ministerio Fiscal was concerned 

to ascertain the scope of legal powers of the Bureau to scrutinise a legislative 

initiative. That the answers given by a witness should be supported by the legal 

text about which he is being asked is no reason for complaint in any event. 

 

 Yet the best proof of the distance between reality as it happened and the 

description of that reality given by counsel for the defence is to be seen at minute 

4:47 of the recording, when the President of the Court intervened. At that moment, 

the witness was reminded that he could consult notes but not offer “scripted 

replies”. He was invited to keep his notes, but ordered “… not to provide a 

minutely literal reading of what he wishes to reply”. 

 

 It is a different matter, however, when Ms Garcés uses not just notes that 

might serve to refresh her recollections of details that would otherwise be difficult 

to remember, but a script, in which she had written down even the time during 

which she “… had not met for coffee” with Mr Cuixart, the fact that she had a fever, 

or the extent of astonishment [alucinación, colloquial expression] caused to her by 

the judicial prohibition of the referendum of 1 October 2017. 

 



 

176 
 

 There was no differential treatment and, therefore, no breach of rights of 

defence. 

 

 16.3.5. It was claimed that a further violation of the principle of equality of 

arms, with a concomitant breach of the impartiality of the Court, arose from the 

question asked by the President of the Court on 14 March 2019 in the course of 

examination of the Mossos d’Esquadra Chief of Police, Josep Lluis Trapero. With 

this question, it was argued, the Court took on an “inquisitorial role”. Because this 

was a question which, earlier, the Ministerio Fiscal had been barred from asking. 

 

 No such violation occurred. 

 

 16.3.5.1. Article 708 LECrim, referred to earlier, governs the taking of 

witness evidence. The first paragraph of that provision provides that “the President 

shall ask the witness about the matters referred to in Article 436(1), after which the 

party who called that witness may put questions to him or her as that party thinks 

fit. The rest of parties may also put questions to the witness as they think fit as 

long as they are relevant in the light of his or her answers.” The second paragraph 

further provides that “the President, on his own motion or if so urged by any of the 

members of the Court, may address to a witness any question the President 

believes to be conducive to ascertaining the facts with which that testimony is 

concerned.” 

 

 The interplay between these two paragraphs of the provision explains and 

justifies the procedural moment at which that question arose. Mr Trapero had been 

called as a witness by the Acusación Popular and by counsel for the defence for 

Messrs Sánchez, Cuixart and Forn. After examination of the witness by the 

Acusación Popular and further examination by the Ministerio Fiscal, the Ministerio 

Fiscal put a question to the witness about the meeting of the Junta de Seguridad 

[“security board”] held on 28 September 2017. However, since the only 

prosecuting party calling that witness had not in the course of questioning made 

any reference to that meeting, counsel for the defence of Mr Forn warned the 

Court that, in accordance with the Court’s own interpretation of Article 708(1) 
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LECrim, the Ministerio Fiscal was barred from questioning the witness on that 

matter. The objection was upheld by the Court and the defence teams were then 

given the opportunity to cross-examine. After that cross-examination, the 

President of the Court, availing himself of Article 708(2) LECrim, asked a single 

question: why was the meeting held? 

 

 This question, it was claimed, lay at the root of what in the view of counsel 

for the defence was an irreparable loss of impartiality in the Court. 

 

 16.3.5.2. Certainly, the powers given by Article 708(2) LECrim to the 

President of the Court must be used on the basis of a narrow reading of their 

scope so as not to upset the balance of the oral trial. This view was set out in the 

preamble of the LECrim, written more than a hundred years ago: “since this is the 

armoury from where the accuser and the accused must draw their weapons of 

battle and defence, and the Court must find the foundations of its verdict,… the 

judges must remain, throughout the discussion, passive, withdrawn, and neutral, 

like the judges of the tourneys of old, and circumscribe their role to calmly 

moderating the debate,” and, certainly, they must not climb down into the “arena of 

combat”. 

 

 There is, of course, nothing new about setting limits to that exceptional 

power placed within the grasp of the President of the Court and, moreover, any of 

the other judges sitting on the adjudicating bench. In fact, this matter has been the 

subject of extensive case-law, made by this Court and by the Constitutional Court. 

In its decision of 28/2011 of 26 January 2011, this Court held as follows: “… 

Therefore, there must be a search for a balance between the action of the judge 

who seeks to make up for any shortfall of the prosecution – which would involve 

an obvious breach of his or her duty of impartiality – and that of an adjudicator who 

merely seeks to clarify some of the matters with which the taking of evidence was 

concerned… and that the questions made by the parties have not adequately 

made clear. Hence, while the former course of action would involve an 

unacceptable violation of the accusatorial principle insofar as it requires a 

functional separation between the roles of prosecution and decision-making, the 
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latter course of action need not attract constitutional censure. … The powers of the 

President of the Court must serve their constitutional purpose, avoiding any 

gesture that might be construed as an expression of belief or disbelief of the 

testimony of the witness or expert.” 

 

 It was precisely in the search for the limits on this power that, in that 

decision, this Court held that “… a good number of judgments have found that this 

principle was breached by the actions of the President of the Court, who, in view of 

the fact that the defendant availed himself of his right to remain silent, put to him 

‘… a whole battery of unequivocally incriminating questions, to which the 

defendant replied in the affirmative’ (Supreme Court decision 291/2005 2 March 

2005). This Court took the same approach when the President of the Court 

questioned the defendant for ten minutes, putting more than sixty questions to 

him. It was irrelevant that in the course of that questioning he warned the 

defendant that, those questions notwithstanding, he was entitled to remain silent 

(Supreme Court decision 780/2006 3 July).” 

 

 The power granted to a Spanish judge under Article 708(2) LECrim is by no 

means unusual in the landscape of comparative law. Indeed, in its decision 

1084/2006 of 24 October 2006, this Supreme Court pointed out that “… case-law 

and academic commentary acknowledge that an evidential initiative of a criminal-

court judge is not incompatible with the accusatorial principle or the right to an 

impartial judge; and, in this respect, it is clear that, among our European 

neighbours, the laws of the States that have signed the same international treaties 

as Spain (Germany, Italy, France, Portugal) allow, with different nuances and 

varying scope, that a criminal-court judge take the initiative in taking evidence 

(244, II of the German Criminal Code, Article 507 of the Italian Procedural Code, 

Article 340(1) of the Portuguese Procedural Code, Article 310 of the French 

Procedural Code).” 

 

 In its decision of 31 May 1999, when considering the possibility that a court 

might put questions to witnesses to clarify the facts about which they are testifying, 

the Supreme Court held that that initiative constitutes “a power that, used in 
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moderation, does not affect the impartiality of the president of the court in ordinary 

trials or jury trials, and may help clarify some matter connected to the testimony 

that would otherwise remain unclear.” In this same line of reasoning, in its decision 

of 28 September 1994, the Supreme Court held that “it is to be recalled that, as 

allowed by Article 708 (2) LECrim, the President, on his own motion or if so urged 

by any of the members of the Court, may address to a witness any question the 

President believes to be conducive to ascertaining the facts with which that 

testimony is concerned. So, if there is no intention to introduce new issues of fact 

but, rather, a concern to clarify and further ascertain the core facts that are the 

subject of discussion, then the President of the Court, to further clarify those facts, 

may pose questions that are in some sense complementary to those put forth by 

the parties, towards the objective of a better and more real picture of the events as 

they happened: and this is not be seen as a violation of the impartiality that must 

guide the court, nor as a breach of the accusatorial principle that governs criminal 

procedure. The right to a trial aided by all safeguards remains unblemished. 

Fidelity to the accusatorial principle cannot be laboured so thoroughly as to reduce 

the adjudicator to a role that is absolutely passive, rendering him or her unable - at 

a time when he or she is in the presence of persons who, by reason of their direct 

knowledge, are qualified narrators of the facts - to pose some clarifying or 

illuminating question.” 

 

 When setting a general guideline to delimit the powers within the grasp of 

the court, in decision 215/2017 of 29 March 2017 the Supreme Court reflected on 

the true meaning of impartiality: “It is to be emphasised that there is a distinction 

between the impartiality of the courts in general and the impartiality of a specific 

person who, in some specific case, uses that power. In the former case, that 

impartiality has an objective nature that emerges from a lack of any objective 

interest in whether the decision goes one way or another. This enables one to say 

that legal adjudication is a power that is removed from the subject matter of the 

proceedings. The judge intervenes as a third party between those who are 

opposing parties. The term “impartiality” describes a person who exercises 

adjudication to specify that he or she is not the same as someone who is a party. 

If, by reason of its subject matter, the proceedings require opposition between the 
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claims of two parties as a structural demand that places the power of adjudication 

with a third party, then, impartiality, as a quality of the holder of the judicial faculty, 

demands that such third party act with no intention or governing rule other than 

that of applying, to that case, the law. The premise is his or her position in the 

procedure, an essentially subjective point, that presupposes disinterest in the 

issues of the case and no personal relation to any of the parties specifically 

involved. And, as a functional manifestation, aimed at the consistency of decisions 

with the statutory provision, that his or her action be carried out with neutrality, but 

not with a formally equidistant passivity that would do more to obstruct a correct 

decision than it would to aid it. Such a premise and manifestation differ, moreover, 

from the exclusion of prejudice as to the decisions to be taken. This may be, 

despite its untimeliness, materially correct. Although obviously it must be 

considered unacceptable to the extent that it is placed before a formally correct 

judgment. But the sanction of nullity that it attracts is unrelated to the requirement 

of subjective impartiality of the judge.” 

 

 To ensure that subjective status of a person exercising a judicial role, 

situations are defined in the procedural statute, and also in the organic statute, in 

which it is reasonable to suspect that that person might deviate from the decision-

making rule that we have just explained. Those statutes also provide mechanisms 

to prevent a person involved in any such situation from being present in the 

proceedings. Because, in the legislator’s opinion, such situations justify a 

suspicion that the affected person could decide wrongly, in violation of the 

statutory provision. 

 

 In addition to those statutory grounds for suspicion of partiality, that same 

suspicion may be regarded as reasonable in the light of certain courses of conduct 

of the holder of judicial power in the proceedings. And then one speaks, though 

the terminology is dubious, of “loss of objective impartiality” of the judge. 

 

 Given the basis of the requirement of impartiality discussed here, it must be 

agreed that, for this suspicion to justify an identical response to that generated by 

the statutory grounds, the determinants of the duty to abstain or the right to 
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recusal, a significance comparable to that giving rise to the statutory ground must 

be required. And care must be taken to distinguish a faint-hearted willingness to 

take offence, which is often biased in a self-serving way, from the objectivity of the 

grounds that make such suspicion generally regarded as reasonable. 

 

 Finally, it should also be pointed out that impartiality, which is inherent in the 

accusatorial system and incompatible with inquisitorial action, and therefore bars 

the court from carrying out acts exclusively attributed to the parties, is nonetheless 

consistent with the ex officio investigation provisions that qualify the principle of 

contribution by the parties. While the accusatorial principle circumscribes the 

determination of the facts at issue to the parties, it does not predetermine a 

solution on the introduction of evidence. The fact that in oral proceedings the 

introduction of evidence is left to the initiative of the parties does not, unlike in civil 

proceedings, prevent in criminal proceedings - given the validity of the principle of 

necessity - ample space being given to the initiative of the judge to “verify any of 

the facts”, provided that, of course, “they are within the subject matter of the 

pleadings of the prosecuting parties” as set out in Article 729 LECrim. And under 

that statutory provision the applicable test is simply that “the Court believes such 

steps to be necessary.” Impartiality only requires that, when acting on such an 

initiative, the judge must intend “verification”, remaining neutral with respect to the 

eventual result, and must not favour either party by excluding what might aid one 

party and seek out only what might hurt its case. 

 

 While the cited statutory provision, thus construed, fits the constitutional 

configuration of the impartiality requirement, it does so all the more if the initiative 

does not lead to the introduction of new evidence not proposed earlier, but only to 

prevent bias in evidence introduced by a party by reason of inadequate 

examination, whether because the witness is reticent or by reason of the way the 

parties intervene or any other reason.” 

 

 In the same vein, in its decision 205/2015 of 10 March 2015 the Court 

stated that “...the adoption by the Court within the oral trial itself of initiatives such 

as inquisitorially biased questioning, militant search for incriminating evidence, 
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thus supplanting the prosecution, warnings to the defendant that reveal 

prematurely and in advance a belief as to his or her guilt, or, rather, undisguised 

complacency with the defendant and automatic, unfounded and unreasoned 

rejection of all questions raised by the prosecution, or an appearance of pre-

existing “complicity”, connivance or attunement with the defence, may imply a 

breach of the objective impartiality of the Court.” 

 

 In Legal Ground 4 of that same decision, the Court added that “...a true 

exercise of the powers to moderate the debate, from which the judge cannot 

withdraw for the sake of a quasi virginal purity that is beyond reasonable 

demands, impracticable and even inappropriate if construed as passivity or 

absolute impermeability or indifference to the progress of the taking of evidence 

and its vicissitudes. The President of the Court must be more than an almost silent 

sphinx, chained to mechanical formulas (granting each side the right to speak, 

giving legal warnings) that a suitably programmed robot could do just as well. 

Impartiality does not imply absolute passivity. The beauty of the metaphor with 

which Alonso Martínez expresses that argument evoked by one of the appellants 

is consistent with situations such as those now at issue, especially in long trials 

with a natural measure of tension. Moderation of the trial often requires the judge 

to intervene, to channel, to warn, to complete, in some case to interrupt... Different 

styles are admissible in this essential and demanding task. The system can 

accommodate some errors - which can never be totally avoided - if they are minor 

(a repeated question, some comment that could have been omitted, inappropriate 

but excusable gestures of impatience with the attitude of some witness, a tone 

perhaps apparently angry at some time as a result of a misunderstanding that is 

later clarified... these are tolerable incidents and inherent in the human condition, 

and nobody can entirely avoid them. But they are neither necessarily signs of 

partiality, nor are they to be interpreted as such, nor are they sufficient to render a 

trial void. They may be the result of a particular style or way of leading the debate. 

To show that there has been such an excess beyond the proper function of the 

Presidency of the Court that it has degenerated into partiality, any alleged excess 

or error is not enough. In principle, impartiality is to be presumed (see the ECtHR 

judgment of 24 May 1989, Hauschildt).” 
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 The case-law of this Court is in perfect harmony with the precedents on the 

same matter handed down by the Constitutional Court. In its decision 229/2003 of 

18 December 2003, the Constitutional Court stated that “what the President of the 

Court is accused of is having put a range of questions to the defendant and chiefly 

to the witnesses. Those questions dealt with the facts that were the subject of the 

prosecution (since all of them referred to the actions of the judge himself and of 

the Public Prosecutor in the investigation of the case in which the allegedly unfair 

rulings were issued) and can reasonably be understood to have been asked in 

order to arrive at the degree of conviction required for the adoption of a decision, 

without being a manifestation of a covert inquisitorial activity, supplanting the 

prosecution, nor a taking of sides in favour of the prosecution case. Furthermore, it 

cannot be argued that the posing of such questions generated any 

defencelessness of the petitioner, since he could have alleged anything he thought 

fit in that respect at the hearing.” Finally, in its judgment of 334/2005 of 20 

December 2005, the Constitutional Court also allows an evidential initiative by a 

criminal-court judge provided that its purpose is to verify the certainty of the facts 

at issue in the proceedings. From all of the foregoing, it is clear that the 

constitutional limit of the criminal-court judge’s evidential initiative is simply covert 

inquisitorial activity. 

 

 In accordance, therefore, with the case-law criteria discussed above, we 

must bear in mind that justice constitutes a superior value of the legal system 

(Article 1(1) Spanish Constitution) and effective judicial protection is a fundamental 

right of every person (Article 24(1) Spanish Constitution), for whose protection the 

Judge of course needs to know, with the greatest possible certainty, the factual 

reality to which the law is to be applied. It does not seem legally admissible to 

deprive the court of this disputed evidential initiative - which in our law has 

sufficient legal basis - provided that it is limited to the facts at issue in the criminal 

case, that it is based on existing sources of evidence in the case itself, and that, in 

any event, the principle of adversarial debate and the rights of defence of all 

parties involved in the proceedings are properly respected. Subject to these 

limitations, judicial action does not violate the accusatorial principle nor does the 
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judge lose his or her required impartiality (see Supreme Court decisions 567/2013, 

8 May 2013, and 209/2008, 28 April 2008). 

 

 16.3.5.3. Viewing the matter complained of by counsel for the defence in 

the light of the case-law discussed above, we can conclude that the complaint is 

unjustified. In fact, the question put by the President of the Court to the witness - 

Mr Trapero - did not introduce any element that had not been the subject of an 

adversarial debate between the parties. The witness had been extensively 

questioned about the Junta de Seguridad meeting held on 28 September 2017. At 

the end of the questioning by the parties, as shown by the digital medium where 

Mr Trapero’s statement was recorded, the President of the Court proceeded to 

read out the second paragraph of Article 708 LECrim and - as agreed with the rest 

of the bench after deliberation - asked the following question: “...you have testified 

on a meeting, which you convened, attended by political officeholders (...) and 

senior officers of the police force of which you were the head.  The presence of Mr 

Castellví became a matter of discussion ... The question, seeking to achieve the 

purpose that the statutory provision establishes, ... is a question aimed at clarifying 

the facts testified upon ... at the request of your lawyer. The question is, exactly: 

what was the concern that prompted you to convene, or express the desire for, 

that meeting? What message did you want to convey to those political 

officeholders, and what was their reaction? That is all.” 

 

 After Mr Trapero’s reply, the President of the Court offered the defence 

teams the opportunity to cross-examine as they thought fit for their case. Counsel 

for Messrs Turull, Rull and Sánchez then requested clarification as to the 

authorship of public statements by one of the defendants. That question, 

incidentally, was neither preceded nor followed by any protest by the same 

counsel who now sees in the Court’s initiative a very serious breach of impartiality. 

Counsel for Messrs Junqueras and Romeva did not object either, and waived their 

right to ask any questions. And Mr Forn’s barrister - who did not raise any protest 

either - said, verbatim: “...I think I had already asked him, but without all this 

background. Now that he has explained all this, the question would be...” 
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 In the Court’s opinion, this explanation - “I think I had already asked him” - 

is the best proof that the President’s question, using the discretion under Article 

708 LECrim, only sought to achieve what that statutory provision allows, that is, to 

clarify the facts on which the witness had testified. Defence counsel himself 

acknowledged that, albeit without the thoroughness attendant on the ensuing 

clarifications, the question had already been asked. 

 

  To assert that this question implied proof of a cognitive prejudice of the 

President - and, along with him, of the whole bench - on the guilt of any of the 

defendants, is groundless. When, in an oral trial in which close to four hundred 

witnesses have been heard, the ground of a breach of impartiality is claimed to be 

a single question, the argument must of course be far more persuasive. The fact 

about which the question was asked had been introduced by a previous witness, 

in terms that could be considered, at first blush, unfavourable to some of the 

defendants. To ask another of the persons attending that meeting about what 

happened at the meeting was not so much to prove it occurred - which already 

had been proved, by both that testimony and later witness statements - as to 

clarify the outcome of what, prima facie, depending on the reply, might also benefit 

the defence. It would not necessarily be a more incriminating testimony. And we 

can say, in any case, that the answer given by the witness to that question was 

totally dispensable for the purpose of determining the account of proven facts, 

insofar as that meeting was proved to have occurred by several sources of 

evidence, in essentially the same terms. 

 

 16.3.6. The different treatment given by the Court to some witnesses’ 

reluctance to answer, or inability to recall, in response to questions put to them, 

constitutes another ground for a claimed breach of the principle of equality of 

arms. 

 

 The statements made by the former Vice-President of the national 

Government, Soraya Sáenz de Santamaría, the former President of the national 

Government, Mariano Rajoy, and Ignacio Zoido, former national Minister of the 

Interior, were claimed to attract a permissive attitude on the part of the Court with 
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regard to their forgetfulness or lack of explanation. That passivity, it was claimed, 

contrasted with the approach taken to the testimony of Teresa Guix and Jaume 

Mestre, who were warned of their duty to tell the truth and reminded of the 

existence of the crime of false testimony. 

 

 16.3.6.1. Once again, an alleged violation of the principle of equality of arms 

is argued without indicating in which response any of these witnesses evaded the 

legal duty to tell the truth and not alter it with inaccuracies or reticence and, above 

all, what influence that fact may have had on the assessment of evidence. The 

complaint even extends to the questioning carried out by another barrister who 

was not the barrister raising this objection. Counsel for Messrs Rull, Turull and 

Sánchez did not put any questions to the former Vice President who was blamed 

for purported inability to recall. Even so, the video recording of Ms Sáenz de 

Santamaría’s statement may be sufficient to show the President’s attitude aimed 

at reinforcing the clarity of answers to questions posed by Mr Forn’s defence 

counsel (see minute 13:24). 

 

 16.3.6.2. The same vagueness imbues the claim about the testimony of 

Ignacio Zoido, of whom it is affirmed that “he did not reply in a specific way to any 

of the questions that were asked by counsel for the defence, alleging absolutely 

inexplicable forgetfulness or  ignorance.” 

 

 Examination of the video footage of his statement shows that Mr Zoido was 

questioned by counsel for Mr Forn, by the Ministerio Fiscal, by the Abogacía del 

Estado, counsel for the Acusación Popular, counsel for Mr Cuixart, counsel for Ms 

Borràs and counsel for Messrs Turull, Rull and Sánchez.  It was a round of 

questioning that lasted more than two hours. The party who now complains of a 

breach of the principle of equality of arms made no objection at the time, and, as 

can be seen at timestamp 2:06:36, the President of the Court intervened to 

demand from Mr Zoido more specific testimony, reminding the witness that the 

question was very specific and “...could be answered with a monosyllable”. 
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 16.3.6.3. It is only in the case of Mr Rajoy’s statement that reference was 

made to a question relating to Mr Rajoy’s political talks with Mr Urkullu [the head of 

the regional government of the Basque Country]. However, an examination of the 

video recording the questioning of Mr Rajoy by counsel for Messrs Turull, Rull and 

Sánchez reveals the opposite of what the Court stands accused of. 

 

 The complaint is that the witness “... repeatedly avoided answering the 

question as to whether he had agreed to the request of Lehendakari [Basque 

regional president] Urkullu when he sought to act as a mediator between the 

Spanish Government and the Govern de la Generalitat.” 

 

 A viewing of the digitised video footage of the examination shows that that 

answer did exist. The witness admitted that Mr Urkullu was one of many people he 

contacted in the search for a political solution. But he was unable to specify 

whether that contact was personal, by telephone, or by text message. He 

explained his failure to recall this fact as the result of there having been so many 

people with whom he came in contact for that purpose, including Mr Ortuzar. In no 

case did he admit to the existence of an intermediation formally engaged in as 

such. The closing questions of the barrister who now claims that there occurred a 

breach of the principle of equality of arms focused on the form of that contact: 

personal, telephone or by text messages. Mr Rajoy admitted political talks with Mr 

Urkullu had occurred, but could not specify whether they were personal or by 

telephone or text message. 

 

 The defence, therefore, claims there was a violation of a fundamental right 

because they were unable to ascertain how those talks took place in practice, 

although the witness admitted unreservedly that they had occurred. 

 

 At other times during that testimony, the attitude of the President of the 

Court was to demand from the witness, in line with the questions posed by the 

defence, a more precise and detailed response. This was the case, for example, 

with the question of whether the witness had communicated with other witnesses 

or had watched the trial by means of the online streaming broadcast. Finally, the 
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defence had its answer when Mr Rajoy admitted that he had followed the course 

of the previous session “reading online newspapers”. 

 

 16.3.6.4. To prove the different treatment of other witnesses by the Court 

and, therefore, claim an irreparable loss of impartiality, the testimonies of Teresa 

Guix and Jaume Mestre were cited as examples. 

 

 16.3.6.4.1. The examination of Ms Guix’s testimony is particularly revealing. 

Her statement was proposed by the prosecuting parties in her capacity as the 

designer of the Pacta pel Referendum [“covenant for the referendum”] website. 

She was, therefore, the person who, due to her professional qualifications, 

technically implemented the contents of the website devised by the Govern de la 

Generalitat. From the outset she refused to reply to questions by the Ministerio 

Fiscal with a repetitive “...I can’t remember (...) because it was a long time ago.” 

The following question-and-answer sequence is especially illustrative: Ministerio 

Fiscal: “Did the website allow registration as a volunteer?” Ms Guix: “Well, I can’t 

remember”; Ministerio Fiscal: “Did it allow advertising?” Ms Guix: “I cannot 

remember”; Ministerio Fiscal: “Did it allow users to record a signature in favour of 

the referendum?” Ms Guix: “I cannot remember”; Ministerio Fiscal: “Was there any 

way to collect information?” Ms Guix: “I cannot remember right now”; Ministerio 

Fiscal: “Did you design the website?” Ms Guix: “I designed it, yes, yes...”; 

Ministerio Fiscal: “Did it enable users to donate funds for the referendum?” Ms 

Guix: “I cannot remember”; Ministerio Fiscal: “Did it provide records, or a tab 

containing polling records?” Ms Guix: “I can’t remember (...) sometimes graphic 

design is like a preliminary design for a house. Later, if you have twenty windows 

or ten... until it’s done, you don’t know”; Ministerio Fiscal: “You cannot remember 

your design, either?” Ms Guix: “I can’t remember it.” 

 

 It was at that moment that the President of the Court - who did not again 

remind the witness of the penalties for an offence of perjury - asked Ms Guix if 

there was “...any reason for the failure to recall”. And he asked her to try to 

remember, at least, the website content that she designed, regardless of the fact 
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that they might not coincide with what would later be the final result of the website 

on which the Pacto pel Referendum was made public. 

 

 There is, therefore, no comparison between the inability of recall displayed 

by the witness put forward as an example by counsel for Messrs Sánchez, Turull 

and Rull and the failure of recall attributed to Mr Rajoy, who, having acknowledged 

ongoing political talks with Mr Urkullu, was unable to specify whether such talks 

had been conducted in person, by telephone or by text message. 

 

 16.3.6.4.2. The second of the examples invoked by the defence to argue 

that there was a difference in treatment, which in turn reflected an impairment of 

impartiality, concerns the statement of Jaume Mestre. 

 

 Here, to demonstrate the absence of different treatment of the prosecution 

and defence witnesses, it is not even necessary to provide a transcript, as we 

have done in the case of Teresa Guix, of a question-and-answer sequence.  The 

entire statement of Mr Mestre, who was the head of institutional communications 

of the Generalitat at the time of the events, was a constant “I know nothing, I can’t 

remember.” Having been warned by the President of the Court that the offence of 

false testimony is committed, according to Article 461 of the Criminal Code, not 

only by failing to tell the truth, but also by altering it with inaccuracies and reticence 

or by silencing relevant facts known to the witness, he clung once again to his 

failure to recall. His desire to evade the questions put to him was so visible that 

counsel for Mr Junqueras suggested the need to take into account that some of 

the answers could harm him in a hypothetical status of being a defendant in 

connection with the facts about which he was testifying. 

 

 Be that as it may, the Court must decide on whether, as requested in 

connection with this witness by reason of his potentially having committed an 

offence against the judicial administration, certified copies of papers from the case 

file should be referred to another court having jurisdiction. That decision shall be 

made separately, and in conjunction with a decisions on similar requests made by 

various parties during the trial. 
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 16.3.6.5. Another of the complaints listed by counsel for Messrs Turull, Rull 

and Sánchez regarding an alleged breach of the principle of equality of arms 

relates to the limitations imposed by the President of the Court on the questioning 

of a police inspector (Officer No. 087576). An incident had occurred at a polling 

station, and was mentioned – it is claimed – in the statement of case for the 

prosecution. The Ministerio Fiscal had previously been allowed to question the 

witness in this respect. The aim was to clarify “...the reasons why a citizen had 

become unconscious” at a polling station as a result, apparently, of a heart attack. 

 

 Again, video footage of the statement refutes counsel’s claim. Indeed, at 

one point an attempt was made to shift the witness’s statement towards an enquiry 

about the reasons for that heart attack, and the role played by the witness. 

According to the Ministerio Fiscal, the prompt intervention of officers in 

resuscitation manoeuvres was crucial in saving the life of the citizen who suffered 

the heart attack. Counsel, however, then asked questions exploring the potential 

criminal liability of the witness. It was then that the President of the Court reminded 

counsel that “this most regrettable event” was outside the scope of the trial. It is 

“...an event that is beyond the jurisdiction of this Court”, since - the President 

continued - “...it is not our role to adjudicate on this incident. It now forms the 

subject matter (...) of judicial proceedings (...) that can be appealed against” in the 

event that the outcome is considered unlawful. 

 

 It is true that the Ministerio Fiscal mentioned that incident in his statement of 

case for the prosecution. But a careful reading of its contents shows that the 

quotation concerns a description of the number of people injured on 1 October 

2017, rather than an inquiry into the individual liabilities that were enforceable for 

one incident or another. Those liabilities - if they existed - were being dealt with by 

the courts in proceedings held in Barcelona. This is shown by the passage: “Only 

four people were admitted to hospitals, two of them slightly injured and two others 

seriously injured. Of these last two, one of them was injured by the impact of a 

rubber baton round in the eye, after assaulting a police officer by throwing a metal 

fence at him. The incident is being  investigated in court. The other suffered a 
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heart attack at the Juan Carlos I Adult Training Centre in the city of Lleida. The 

incident was reported by the head of the police unit assigned to that polling station 

to fulfil the court order, who gave the heart attack victim first aid and called an 

ambulance, which transferred him urgently to the Vall d’Hebrón hospital in 

Barcelona. The above is stated without prejudice to the outcome of proceedings in 

territorial courts for complaints by citizens allegedly harmed by police action.” 

 

 The questions put by counsel for Messrs Turull, Rull and Sánchez were 

intended simply to make this special case serve as a procedural framework for 

inquiring into matters already being investigated in other courts, in Catalonia. That 

was the reason for the limits imposed by the President of the Court. The principle 

of equality of arms, of course, does not suffer when the “arms” to be used in one 

proceeding are transferred to another, whose purpose is not to ascertain the 

circumstances of an incident about which there is an insistent intention to pose 

questions. 

 

 In short, there has been no unequal treatment of prosecution witnesses and 

defence witnesses. The complaint made on behalf of Messrs Rull, Sánchez and 

Turull is refuted by the recordings in which the testimonies of defence and 

prosecution witnesses are collected. 

 

 16.3.6.6. A further complaint about the attitude of the President of the Court 

was that “...the President cut off with far greater frequency and predisposition the 

questions asked by defence counsel, and adopted a more proactive attitude 

towards defence counsel when criticising their manner of questioning or 

expressing themselves before the Court.” One of the examples provided was that 

counsel for Messrs Turull, Rull and Sánchez was reprimanded for using the 

expression “ritual law” [ley de ritos], and told that this phrase was “an insult to 

procedural lawyers”. In other words, “...this lawyer has been publicly reprimanded 

for the use of an expression which the Honourable Court has used with absolute 

regularity in thousands of decisions.”  Counsel concluded that “...such an attitude 

on the part of the President of the Court has had an evidently adverse effect on 

the right of defence, acting as a deterrent when counsel was questioning or 
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objecting, since no lawyer is pleased to be reproached in public and in a trial seen 

by thousands of people for alleged lack of competence in their professional 

performance.” 

 

 The argument is untenable. 

 

 A complaint that is only possible on the basis of a quantitative view of the 

right to defence and the principle of equality of arms is now also included in the list 

of grievances. Their respective prevalence is made to depend on a numerical test 

that has nothing to do with the actual content of the rights that are said to have 

been infringed. The principle of equality of arms relates to the possibilities of the 

prosecution and the defence to argue in court, introduce evidence and seek forms 

of relief. The conceptual substrate of this principle cannot be artificially widened to 

the point of including in its scope the terminological reproach which, at a given 

point, was voiced by the President of the Court. 

 

 The reason why counsel was corrected when referring to the Code of 

Criminal Procedure [Ley de Enjuiciamiento Criminal] as “ritual law” was none other 

than a desire to make his ongoing vindication of fundamental rights compatible 

with a vision of the proceedings that was not anchored in an outdated conception 

of criminal procedure as an ordered sequence of rites. Criminal procedure is more 

than a mere arrangement of formalities. Criminal procedure is only properly 

understood as the set of rights and safeguards that limit the power of the State in 

the exercise of right to punish [ius puniendi]. The wide distance between the 

legitimate claim of rights and the identification of the Code of Criminal Procedure 

as “ritual law” is what led the President to suggest a terminological change. But 

that suggestion has nothing to do with rights of defence or the principle of equality 

of arms. 

 

 The thousands of people who were able to follow the trial were also able to 

see that the President described the barrister now raising this complaint as “...a 

serious lawyer”, and even referred to one barrister as a “distinguished procedural 
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lawyer”. None of these statements has given rise to a complaint of breach of the 

principle of equality of arms or of the rights of defence. 

 16.3.6.7. Finally, the principle of equality of arms and the right of defence 

now also serve as the starting-point for a claim that yet another violation of 

fundamental rights occurred. This occurred, it was argued, “...because witnesses 

for the defence were barred from testifying in the Catalan language.” Defence 

counsel for Messrs Turull, Rull and Sánchez added that “...it is inconsistent to 

consider it unnecessary to translate into Spanish the documents that are in the 

proceedings and that the prosecuting parties purport to use as conclusive 

evidence of guilt and, at the same time, to prevent witnesses for the defence from 

testifying using the language that enables them to express themselves more 

naturally and fluently.” 

 

 As to the alleged violation of the right to a fair trial because the defendants 

were not allowed to use a simultaneous translation facility, we have stated our 

finding earlier in this document. We refer the reader to the discussion set out 

there. 

 

 The claim now being asserted is concerned not with the defendants but with 

the witnesses. And that claim is argued for using a forced and artificial 

combination between untranslated incriminating documents and witness 

statements for the defence stated in Spanish. First, the barrister submitting this 

complaint makes no mention of the witnesses and documents to which the 

complaint refers. The witnesses “for the defence” are mentioned, but it is not 

specified which of them was proposed by counsel for Messrs Rull, Turull and 

Sánchez, or which of them expressed a wish - if they ever did - to testify in 

Catalan. 

 

 The concern of the defence about the lack of translation of the documents 

provided by the accusations is quite striking. This concern is in stark contrast to 

the lack of concern about the language in which the documents provided by the 

defence itself are written. This was not the case with the documents provided by 

other counsel in the case, such as the statement submitted by counsel for Mr 
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Forn, who proposed that a linguistic expert specify the significance of an 

expression that was susceptible of two different meanings. 

 

 There has therefore been no breach of the principle of equality of arms or of 

the right of defence. 

 

17. An alleged violation of rights that is claimed to operate as grounds 
for justification  

 
 As indicated above, the argument by the defence teams of what they 

considered a violation of fundamental rights did not reflect a systematic pattern 

that differentiated according to the nature of the right invoked and its effects, 

whether that be the right to a fair trial, or the exclusion of the unlawfulness and 

consequent justifying effect. And even if this means a sacrifice of systematic 

neatness, the Court will attend to the conventional order of argument. That is why 

we will deal with the complaint in this chapter and not at the time of determination 

of whether offences were committed. 

 

17.1. The “right to decide” as an alleged cause for exclusion from 
unlawfulness 
 
With some qualifications, all those accused of the offence of rebellion said 

in their respective interrogations that their acts were protected by the legitimate 

exercise of a right (Article 20(7) Criminal Code), in this case, the “right to decide”. 

The expression “voting is not a crime”, and the repeated affirmation of a 

“democratic right that any community can decide about its future” inspired many of 

the arguments made by the defendants. In lengthy statements submitted by 

counsel for the parties in response to the requirement of notice provided for in 

Article 652 LECrim, counsel for the defence argued vigorously for the legitimacy of 

the secessionist process. The “right to decide” was repeated as an element of 

exclusion from unlawfulness, which would operate by conferring legitimacy on the 

actions at issue. 

 

In this context, the overflowing of the constitutional legal framework by 

means of a unilateral decision of true constituent scope in the Catalan community 
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is justified - as the defendants claimed - by the exhaustion of all the pre-existing 

legal channels. Special visual appeal attached to the evocation of the image of an 

empty chair at the table at which Mr Junqueras hoped to negotiate with the central 

government. The collective perception of an unsustainable situation of injustice, 

the systematic denial of any table claiming individual rights, the absence of 

violence as an instrument of pressure and, finally, the maintenance of a will to 

negotiate until the last moment, was claimed to create a context in which 

secession was the remedy against a territorial integrity used as a pretext for the 

undermining of fundamental rights. 

 

 That legitimacy was, it was claimed - according to an argument repeated by 

the defendants - the outcome of a considered judgement in which the sacrifice of 

constitutional unity was, allegedly, justified for different reasons. On the one hand, 

the content of Article 1 of the ICCPR and other international legal texts, in which 

the right to self-determination of peoples is expressly proclaimed and recognised. 

Secondly, because of the political experience lived in other States, whose 

respective governments have authorised referendum consultations for the 

exercise of the right to self-determination. In particular, the defence invokes the 

case-law proclaimed by the Supreme Court of Canada in the decision dealing with 

the conflict in Quebec. Finally, the express repeal in 2005 of the offence of holding 

an unlawful referendum opened - it is alleged - a space for lawfulness that did not 

exist in the former legal framework. 

 

17.1.1. The non-existence of the “right to decide” in the international, 
national and regional legal framework 
 
The expression “right to decide” is not reflected in the 1978 Constitution or 

in the 2006 Statute of Autonomy of Catalonia. Nor is it reflected in the international 

treaties signed by Spain. This express lack of mention of a right that is claimed by 

the defendants as capable of protecting the creation of a parallel legality of 

secession has led its advocates to situate its existence not in the narrow 

framework of positive law but in the sphere of a political discourse connected by its 

advocates with the very foundations of the democratic system. The right of each 

community to decide its own future is thus claimed to link, in the search for a 
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normative foundation, to the right to self-determination. That is why this statement 

has been seen as a euphemism, a paraphrase that attempts to explain an evolved 

conception of law proclaimed by Article 1 of the ICCPR. The “right to decide” 

emerges as a recurrent invocation that, it is argued, is based on the same 

premises of title, exercise and recognition as the right of self-determination. It is, 

therefore, a claim adapted to a socio-political scenario that makes it difficult to 

assimilate the exercise of the right to self-determination, as understood in its 

historical origins. The current normative confluence of three different levels of legal 

order - infra-national, national and supranational - is claimed to operate as a 

premise to understand that adaptive effort of the right of self-determination and, it 

is argued, supports the assertion, as against a monist vision of sovereignty 

intrinsic to historical constitutionalism, of a constitutional pluralism, a diffuse and 

shared sovereignty, or even a co-sovereignty overcoming outdated concepts 

impaired by the passage of time. 

 

17.1.2. The need for a comprehensive interpretation of the 
international treaties cited as a legal basis for the right to self-
determination 
 
The “right to decide”, as a right attributable to a part of the citizenship 

residing in a comunidad autrónoma [self-ruling region of Spain], has no legal 

basis, either by itself or through its artificial assimilation to the right of self-

determination of peoples. There is no legal anchorage for the “right to decide”, 

viewed as a right with international support. And it does not exist, not even by 

widening to the maximum the possibilities offered by the customary dimension of 

international law or, from another perspective, the proclamation of certain general 

principles recognised by civilised nations. (cf Article 38(1)(b) and (c) of the Statute 

of the International Court of Justice, annexed to the Charter of the United Nations 

of 26 June 1945). 

 

It would go beyond the limits of this decision - which only seeks to 

reasonably exclude a cause of justification invoked by counsel for the defence - to 

address the evolutionary process of the right to self-determination, from its initial 

conception as a legal instrument for the emancipation of colonial and oppressed 
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peoples, to the present day. We would also go further than necessary if we were 

to delve into the analysis of what has been called by academic commentary the 

internal and external dimension of the right to self-determination, or into the 

exhaustive citation of all United Nations documents that are invoked to support this 

right. Our aim is more limited. It is only a matter of remembering that in order to 

establish the true scope of some of these legal texts and documents, the literal 

tenor of their content is not enough. There are other normative propositions in the 

absence of which nothing can be seen in its correct light. 

 

 Indeed, the Charter of the United Nations enumerated among its purposes 

“To develop friendly relations among nations based on respect for the principle of 

equal rights and self-determination of peoples, and to take other appropriate 

measures to strengthen universal peace” (Article 1(2)).  The International 

Covenant on Civil and Political Rights and the International Covenant on 

Economic, Social and Cultural Rights (1966) proclaimed that “All peoples have the 

right of self-determination. By virtue of that right they freely determine their political 

status and freely pursue their economic, social and cultural development.” (Article 

1). 

 

Resolution 1514 (14 December 1960), adopted by the United Nations 

General Assembly, on the Granting of Independence to Colonial Countries and 

Peoples, declared that “The subjection of peoples to alien subjugation, domination 

and exploitation constitutes a denial of fundamental human rights, is contrary to 

the Charter of the United Nations and is an impediment to the promotion of world 

peace and co-operation. (1); All peoples have the right to self-determination; by 

virtue of that right they freely determine their political status and freely pursue their 

economic, social and cultural development. (2); Inadequacy of political, economic, 

social or educational preparedness should never serve as a pretext for delaying 

independence (3).” 

Resolution 1541 (15 December 1960), referring to the principles that should 

guide Member States in determining whether or not there is an obligation to 

transmit the information called for in Article 73(e) of the Charter, resolution 1654 

(27 November 1961) on the application of the declaration of independence to 
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colonial countries and peoples, resolution 2625 (24 October 1970) on international 

principles concerning friendly relations and cooperation among States in 

accordance with the Charter of the United Nations, and, finally, resolution 68/75 

(18 December 2013) on the promotion of a democratic and equitable international 

order, recall the need to give effect to that right. 

 

But, as we have already pointed out, the content, validity and limits of the 

right to self-determination, which in many of these decisions is nominally linked to 

the pre-existence of a colonial situation, cannot be understood in the absence of 

other decisions that must also be quoted. 

 

A) In the Vienna Declaration and Programme of Action, adopted by the 

World Conference on Human Rights on 25 June 1993, it was expressly proclaimed 

that “...all peoples have the right of self-determination. By virtue of that right they 

freely determine their political status and freely pursue their economic, social and 

cultural development. ...Taking into account the particular situation of peoples 

under colonial or other forms of alien domination or foreign occupation, the World 

Conference on Human Rights recognizes the right of peoples to take any 

legitimate action, in accordance with the Charter of the United Nations, to realize 

their inalienable right of self-determination. The World Conference on Human 

Rights considers the denial of the right of self-determination as a violation of 

human rights and underlines the importance of the effective realization of this 

right.” 

 

Having made this proclamation, paragraph 2 of the declaration itself added 

the following: “In accordance with the Declaration on Principles of International 

Law concerning Friendly Relations and Cooperation Among States in accordance 

with the Charter of the United Nations, this shall not be construed as authorizing or 

encouraging any action which would dismember or impair, totally or in part, the 

territorial integrity or political unity of sovereign and independent States conducting 

themselves in compliance with the principle of equal rights and self-determination 

of peoples and thus possessed of a Government representing the whole people 

belonging to the territory without distinction of any kind.” 
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B) The Declaration on the Occasion of the Fiftieth Anniversary of the United 

Nations (A/RES/50/6) 13, adopted by the General Assembly of the United Nations 

on 9 November 1995, agreed to “...Continue to reaffirm the right of self-

determination of all peoples, taking into account the particular situation of peoples 

under colonial or other forms of alien domination or foreign occupation, and 

recognize the right of peoples to take legitimate action in accordance with the 

Charter of the United Nations to realize their inalienable right of self-determination. 

With equal clarity, it was specified that, “This shall not be construed as 

authorizing or encouraging any action that would dismember or impair, totally or in 

part, the territorial integrity or political unity of sovereign and independent States 

conducting themselves in compliance with the principle of equal rights and self-

determination of peoples and thus possessed of a Government representing the 

whole people belonging to the territory without distinction of any kind.” 

 

(C) General recommendation No. 21 of the Committee on the Elimination of 

Racial Discrimination concerning the right to self-determination, adopted at the 

forty-eighth session, UN Document HRI/GEN/1/Rev.7 at 245 (1996), was 

expressed in the following terms: 

 

“1. “The Committee notes that ethnic or religious groups or minorities 

frequently refer to the right to self-determination as a basis for an alleged right to 

secession.  In this connection the Committee wishes to express the following 

views. 

 

2. The right to self-determination of peoples is a fundamental principle of 

international law. It is enshrined in article 1 of the Charter of the United Nations, in 

article 1 of the International Covenant on Economic, Social and Cultural Rights 

and article 1 of the International Covenant on Civil and Political Rights, as well as 

in other international human rights instruments. The International Covenant on 

Civil and Political Rights provides for the rights of peoples to self-determination 

besides the right of ethnic, religious or linguistic minorities to enjoy their own 

culture, to profess and practise their own religion or to use their own language. 
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... 6. The Committee emphasizes that, in accordance with the Declaration 

on Friendly Relations, none of the Committee’s actions shall be construed as 

authorizing or encouraging any action which would dismember or impair, totally or 

in part, the territorial integrity or political unity of sovereign and independent States 

conducting themselves in compliance with the principle of equal rights and self-

determination of peoples and possessing a Government representing the whole 

people belonging to the territory, without distinction as to race, creed or colour. In 

the view of the Committee, international law has not recognized a general right of 

peoples unilaterally to declare secession from a State. In this respect, the 

Committee follows the views expressed in An Agenda for Peace (paras. 17 and 

following), namely, that a fragmentation of States may be detrimental to the 

protection of human rights, as well as to the preservation of peace and security. 

This does not, however, exclude the possibility of arrangements reached by free 

agreements of all parties concerned.” 

 

It is a fact that is repeated again and again: the safeguarding of the 

territorial integrity of States already constituted as a natural limit to what has been 

called the external dimension of the right to self-determination. 

 

Nor can such a “right to decide” be accommodated in Article 50 of the 

Treaty on European Union, according to which “any Member State may decide, in 

accordance with its constitutional rules, to withdraw from the Union”. And this in 

spite of the fact that some authors, with a striking burden of wishful thinking, have 

pointed to this right to withdraw as analogue legal coverage applicable to 

Catalonia. However, the dissimilarity between the legal-political framework defined 

by the EU and that of the relations between an autonomous community 

[comunidad autónoma, devolved region] and the State of which it forms part 

precludes a broad interpretation by way of analogy. And this is rejected even 

though argued with the old, now updated, clothing of the “right of nullification”, 

invoked by some as a vehicle for the withdrawal of a sovereign entity that has 

decided to recover the part of sovereignty that, for one or another historical 

reason, was given away. 
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It is particularly significant that the legislative effort that would, if effective, 

lead to the proclamation of the Catalan Republic - Law 20/2017, on Transitionality 

and Law 19/2017, on the Referendum on Self-Determination - did not include a 

single provision that recognised to the citizens of the projected republic the “right 

to decide” or, without euphemisms and explicitly, the right to self-determination. 

On the contrary, Article 6 of the first of these statutes defines the limits of the 

“...territory of Catalonia, for the purposes of exercising its full sovereignty”. It also 

takes upon itself to define “...the terrestrial space, including the subsurface 

corresponding to its geographical and administrative limits (...) including its bed 

and subsurface”, without forgetting “...the airspace above the terrestrial space and 

the territorial sea of Catalonia”. 

 

It is also interesting to note that Law 20/2017 only conceives the right to 

self-determination as an exceptional legal instrument, aimed at holding a 

referendum of self-determination on the independence of Catalonia (Article 3(2)), 

with a very specific date (Article 9) and a very specific question (Article 4). It is not 

presented, of course, as the juridical instrument that is to guarantee the orderly 

exercise of that right as a formula for resolving pre-existing territorial tensions or 

those that might arise later in the political scenario of the new republic. 

 

17.1.3. The Canadian experience and the role of the Supreme Court in 
defining the legal framework of the right to self-determination 
 

 Throughout the procedure, the example of Canada has been particularly 

recurrent. From the very outset of the questioning of the defendants in the oral 

trial, they have stated that the Supreme Court of Canada had offered a historic 

and negotiated solution that the Spanish authorities should imitate. The 

declaration of 20 August 1998 was presented as an example for the history of 

democratic generosity and the institutional will to solve a problem of territorial 

adaptation. The interventions of some of the lawyers in their statements invited 

this Court to offer a legal framework that, far from formulas of criminal retribution, 

would contribute to the solution of the territorial conflict. 
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 This Court cannot accept this claim. 

 

 Indeed, we cannot go beyond the scope of our role. This is prevented by 

the constitutional limits defining the exercise of the judicial function. Beyond the 

interest of legal scholarship in the Canadian model, and beyond, even, any 

reference that must inevitably be made to that decision of the Supreme Court of 

Canada – because it is indeed a model - no similarity is to be found between the 

historic origin of the claims of Quebec and the unilateral act of secession that is 

attributed to the defendants. 

 

 It would exceed the natural limits of this judgment if we were to delve 

deeper into the difference between what has been called an aggregate federalism 

- Canada was born in 1867 as a union of territorial entities, pre-existing 

populations and cultures - and a “supervening functional federalism” or a “quasi-

federalism”: these being expressions that reflect the natural evolution of the 

Estado de las autonomías [State of self-ruling regions] created by the Spanish 

Constitution of 1978. We must only warn about the need not to proceed, in terms 

of legal argumentation, to a mimetic analysis of remarkably different historical 

situations. 

 

 But neither is this Court in the same position - not even a faintly similar one 

- as the judges to whom the Canadian Government asked for an opinion, or 

“reference case”, on the limits and terms of a constitutional reform related to the 

secession of the French-speaking province of Quebec. It was a request that was 

fully consistent with Canadian constitutional law, which gives the highest judicial 

authority the power to interpret and protect the constitution of Canada. We are 

therefore talking about an opinion, rather than a decision on a contentious 

process: which of course has nothing to do with a criminal trial against political 

leaders of a unilateral initiative of secession and rupture. 

 

 The Court is aware that the criminal case that we are now trying contains 

elements that make it unique and lend it a historical dimension. Our analysis, of 

course, cannot be shorn of connotations that complement - but also complicate - 
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legal analysis. But that observation does not invite us to go beyond the limits that 

legitimise our role as an organ of adjudication. It is not our role to offer - or even 

suggest or insinuate - political solutions to a problem with deep historical roots. We 

have been called upon to prosecute certain acts that the Ministerio Fiscal [Public 

Prosecutor], the Abogacía del Estado [counsel for the national Government] and 

the Acusación Popular [prosecution brought by a non-injured third party on public 

interest grounds] have considered criminal. Our evaluative approach to these facts 

must be limited to examining whether or not the defendants who promoted a 

unilateral declaration of independence, who did so by creating parallel legislation 

with no other source of legitimacy than a fait accompli, and who resorted to 

tumultuous mass demonstration, aimed at the disregard of court orders, have 

violated constitutional values that are protected under criminal law. 

 

 While we underscore the contextual difference between the two decisions, 

we do not wish to circumvent the significant corpus of case-law that is enshrined in 

the legal grounds of the declaration of the Supreme Court of Canada. But it is 

evident that a reading of the answer to the three questions submitted to that 

Court’s analysis is much broader and enriching than supposed. In fact, it does not 

allow - as suggested by counsel for the defence - a tendentious acceptance in the 

round of what was decided there, such that this pronouncement of the Supreme 

Court of Canada, it is claimed, works some wonder that legitimises the unilateral 

secession of a part of the territory of any other State. A careful reading of that 

decision, we insist, does not lead to that conclusion. 

 

 The Supreme Court of Canada reminds us, of course, of a key rule in 

democratic constitutionalism: any constitutional text must be designed as the 

necessary instrument to channel, through its own reform, the aspirations of the 

people. There is no room for a static conception, clinging to the very immobility of 

its precepts: “Even a brief review of our constitutional history demonstrates periods 

of momentous and dramatic change. Our democratic institutions necessarily 

accommodate a continuous process of discussion and evolution, which is reflected 

in the constitutional right of each participant in the federation to initiate 

constitutional change. This right implies a reciprocal duty on the other participants 
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to engage in discussions to address any legitimate initiative to change the 

constitutional order. While it is true that some attempts at constitutional 

amendment in recent years have faltered, a clear majority vote in Quebec on a 

clear question in favour of secession would confer democratic legitimacy on the 

secession initiative which all of the other participants in Confederation would have 

to recognize.” (para. 150). 

 

 On the basis of this idea of a dynamic, evolutionary vision of the 

constitutional covenant, the Supreme Court ofg Canada recognises that “the 

continued existence and operation of the Canadian constitutional order could not 

be indifferent to a clear expression of a clear majority of Quebecers that they no 

longer wish to remain in Canada.” The other provinces and the federal government 

would have no basis to deny the right of the government of Quebec to pursue 

secession, should a clear majority of the people of Quebec choose that goal, so 

long as in doing so, Quebec respects the rights of others. The negotiations that 

followed such a vote would address the potential act of secession as well as its 

possible terms should in fact secession proceed. There would be no conclusions 

predetermined by law on any issue. Negotiations would need to address the 

interests of the other provinces, the federal government, Quebec and indeed the 

rights of all Canadians both within and outside Quebec, and specifically the rights 

of minorities” (para. 151). 

 

 But, at the same time, the ruling of the Supreme Court of Canada rules out 

the legitimacy of a unilateral secessionist process. We are asked, it is argued, “... 

to consider whether Quebec has a right to unilateral secession. Those who 

support the existence of such a right found their case primarily on the principle of 

democracy. Democracy, however, means more than simple majority rule. As 

reflected in our constitutional jurisprudence, democracy exists in the larger context 

of other constitutional values such as those already mentioned. In the 131 years 

since Confederation, the people of the provinces and territories have created close 

ties of interdependence (economically, socially, politically and culturally) based on 

shared values that include federalism, democracy, constitutionalism and the rule of 

law, and respect for minorities. A democratic decision of Quebecers in favour of 
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secession would put those relationships at risk. The Constitution vouchsafes order 

and stability, and accordingly secession of a province “under the Constitution” 

could not be achieved unilaterally, that is, without principled negotiation with other 

participants in Confederation within the existing constitutional framework.” (para. 

149). 

 

 And not only does the decision disqualify a hypothetical negotiation that 

would entail the unilateral destruction of the constitutional framework or that would 

exclude part of the subjects of sovereignty, but it also includes reflections of 

special interest on the “who” of the exercise of the right of self-determination: “We 

have also considered whether a positive legal entitlement to secession exists 

under international law ..., i.e., a clear democratic expression of support on a clear 

question for Quebec secession. Some of those who supported an affirmative 

answer to this question did so on the basis of the recognized right to self-

determination that belongs to all “peoples”. Although much of the Quebec 

population certainly shares many of the characteristics of a people, it is not 

necessary to decide the “people” issue because, whatever may be the correct 

determination of this issue in the context of Quebec, a right to secession only 

arises under the principle of self-determination of peoples at international law 

where “a people” is governed as part of a colonial empire; where “a people” is 

subject to alien subjugation, domination or exploitation; and possibly where “a 

people” is denied any meaningful exercise of its right to self-determination within 

the state of which it forms a part. In other circumstances, peoples are expected to 

achieve self-determination within the framework of their existing state. A state 

whose government represents the whole of the people or peoples resident within 

its territory, on a basis of equality and without discrimination, and respects the 

principles of self-determination in its internal arrangements, is entitled to maintain 

its territorial integrity under international law and to have that territorial integrity 

recognized by other states. Quebec does not meet the threshold of a colonial 

people or an oppressed people, nor can it be suggested that Quebecers have 

been denied meaningful access to government to pursue their political, economic, 

cultural and social development. In the circumstances, the National Assembly, the 
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legislature or the government of Quebec do not enjoy a right at international law to 

effect the secession of Quebec from Canada unilaterally” (para. 154). 

 

17.1.4. Other comparative references invoked as legitimising 
precedents of the secessionist process 
 

 The secession of Montenegro, the Scottish example and the independence 

of Kosovo were also invoked by the defence teams as expressive examples of the 

naturalness with which other States had approached their territorial conflicts. 

 

 17.1.4.1. The secession of Montenegro, however, cannot be understood 

without regard to the circumstances that presided over the birth of its union with 

Serbia in 2002. The text of the Constitution adopted in 2003 already provided for 

the possibility of initiating secession proceedings (Article 60). Three years of 

constitutional coexistence were enough for the citizens of Montenegro to express 

their will to break away. It was therefore a pre-constitutionalised secession 

process. The mediation by the European Union and the subsequent parliamentary 

ratification of the results of the referendum of 21 May 2006 were sufficient for 

international recognition. It therefore has nothing to do with a unilateral declaration 

of secession in which the basic pillars of the constitutional covenant are violated. 

 

 17.1.4.2. The failed attempt of the secession of Scotland, following the 

independence referendum held on 18 September 2014, is also the result of a 

negotiation process formally initiated two years earlier between the Scottish 

authorities and the British government, for which there was no constitutional 

obstacle. The historical and constitutional differences between Scotland and 

Catalonia need not be highlighted. Any analysis, however brief, of the birth of 

Britain and the integration of the Scottish kingdom into the Westminster Parliament 

serves to rule out the forced similarity with which the two historical contexts are 

sought to be presented. The absence of a written constitution in the United 

Kingdom adds reasons for rejecting the purported resemblance. 

 

 17.1.4.3. In relation to the conflict in Kosovo, it is true that the advisory 

opinion of the International Court of Justice of 22 July 2010 agreed to the 
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conformity to international law of the unilateral declaration of independence, 

without considering the question of whether that declaration was the result of a 

right to create a separate State, which, it might then be argued, had the 

inhabitants of Kosovo as recognisable subjects. 

 

 Yet the uniqueness of this ethnic and political conflict, that could not 

become a precedent exportable to other contexts, was expressly pointed out in the 

recognition texts signed by some States. That uniqueness also been repeatedly 

recalled by the European Union itself. 

 

 Indeed, the Communication from the Commission to the European 

Parliament and the Council, Enlargement Strategy and Main Challenges 2006-

2007, annexed to the special report on the EU’s capacity to admit new members 

(COM(2006) 649 final of 8 November 2006), states: “The EU will have a major role 

to play in the status settlement and its implementation, once it is agreed by the 

United Nations Security Council.  The status settlement needs to be politically and 

legally clear and to set out a vision for Kosovo’s future development. Kosovo’s 

status question is sui generis, and hence sets noprecedent (a statement included 

in the Kosovo Declaration of Independence - preamble, para. 6, of Kosovo’s own 

Constitution).” 

 

 In the Presidency Conclusions of the European Council, given at Brussels 

on 14 December 2007 (16616/1/07 REV 1 para. 69), the following statement is 

made: “The European Council underlined its conviction that resolving the pending 

status of Kosovo constitutes a sui generis case that does not set any precedent. 

  

 In the same vein, the Council of General Affairs and External Relations, in 

its statement of 18 February 2008 (Doc. 6496/08), underlined the “ conviction that 

in view of the conflict of the 1990s and the extended period of international 

administration under SCR 1244, Kosovo constitutes a sui generis case which does 

not call into question these principles and resolutions.” 

 



 

208 
 

 Consistently with the above, the Resolution on the Universal Realization of 

the Right of Peoples to Self-Determination (A/RES/68/153)15, adopted by the 

United Nations General Assembly on 18 December 2013, links the right to self-

determination to those peoples “...under colonial, foreign and alien domination”. 

 

17.1.5. The legal impracticability of the “right to decide” outside the 
channels of constitutional reform 
 
17.1.5.1. The concept of sovereignty, however much its polysemic 

character may be emphasised, remains the legitimate reference for any 

democratic state. To be sure, we are witnessing a transformation of sovereignty, 

which is leaving behind its historic form of absolute power and moving towards a 

functional conception that accommodates the unstoppable process of 

globalisation. Yet, despite these changes, sovereignty survives, and is not 

neutralised by a legal armature founded on persistent disregard of the 

Constitutional Court. The construction of an independent republic demands the 

forced alteration of the subject of sovereignty: the original subject of the 

constituent power, which expresses the sociological foundation of any civilised 

State, must first be mutilated. The “right to decide” can then only be built from a 

permanent political challenge that, using a fait accompli, attacks over and again 

the essence of the constitutional covenant and, with it, of democratic coexistence. 

 

The search for a statutory endorsement of that defiance makes matters 

even worse, in that it conveys to the public a false belief that the law lends its 

backing to an unattainable purpose. And the politicians who held out that message 

were and remain aware, despite their strategic disingenuousness, that the subject 

of sovereignty is not ousted or carved up by a mere statutory enactment. History 

shows that the demolition of the foundations of the constitutional settlement is 

never achieved by a formal succession of legislative instruments. Law 19/2017, 

September 6, on the referendum of self-determination, contains an unequivocal as 

well as impracticable constitutional derogation. However, its precepts have been 

mendaciously presented – and continue to be cited – as suitable for channelling 

the transition towards a political scenario defined by the existence of an 

independent republic. The first of the chapters of this law is presented under the 
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rubric of “the sovereignty of Catalonia and its Parliament”. Article 2 proclaims that 

“the people of Catalonia are a sovereign political subject and, as such, exercise 

the right to decide freely and democratically their political status”. Article 3 adds 

that “the Parliament of Catalonia acts as the representative of the sovereignty of 

the people of Catalonia”. But the affirmation of Catalonia as a subject of 

sovereignty and of its parliament as the representation of that sovereignty is not 

enough to give rise to the birth of a new State. 

 

This exoneratory discourse, according to which the evolution towards a new 

model of State can be achieved from a range of individual contributions, all of 

them directed towards a political scenario of a radical break from the current 

legality, lacks any democratic logic. And, of course, it is not indifferent to criminal 

law. The conversion of the “right to decide”, as an indisputable faculty inherent in 

every human being, into a collective right associated with a people, will always 

involve a leap into the void. There is no “right to decide” exercisable outside the 

legal limits defined by society itself. There is no such right. Its true nature is merely 

that of a political aspiration. The triggering of a true constituent process - such as 

the approval of the founding laws and the referendum - outside the legal 

framework foreseen for constitutional reform has an unquestionable relevance in 

criminal law, which, depending on the executive means used for its effectiveness, 

must be characterised as a crime of rebellion (Article 472 Criminal Code) or 

sedition (Article 544 Criminal Code). The “right to decide”, when the definition of 

what is decided, who decides it and how it is decided is constructed through a 

statutory conglomerate that destroys the constitutional bases of the system enters 

fully into criminal law. 

 

The Court certainly cannot accept the “right to decide” as a thermometer 

that measures the democratic quality of a society. What is more, the democratic 

quality of a State cannot be made to depend on unconditional acceptance of that 

right. To be sure, democracy presupposes the right to vote, but it is something 

more than that. It also entails respect for the political rights that the constitutional 

system recognises in other citizens, a recognition of the checks and balances 

between powers, compliance with court decisions and, in short, a shared idea that 
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the construction of a community’s future in democracy is possible only if the legal 

framework that is the expression of the people’s sovereignty is respected. No 

European constitution exists that recognises the “right to decide” in the form 

repeatedly promoted by the defendants. No constitutional court in our peer 

countries has recognised that right as within the catalogue of rights that form our 

legal heritage. 

 

In short, there is no international treaty that has codified the “right to 

decide”. Any movement for unilateral secession in a society that has adhered to 

the European Convention on Human Rights of 1951 and the Charter of 

Fundamental Rights of the European Union of 2010 is, by definition, an 

antidemocratic movement, because it is antidemocratic to wreck the foundations of 

the constitutional model to build a republic based on a specific identity, where 

ideological and political diversity are not assured. This remains the case even if 

the lack of political legitimacy of the secessionist movement is disguised with the 

totalitarian pre-eminence of some supposed “democratic principle” that prevails 

over the rule of law. There is no democracy outside the rule of law. If that inflexible 

prevalence were followed to its ultimate consequences, we would have to allow 

that the “right to decide” applies at any time and to any matter governed by law. A 

society whose foundational charter subordinates to the will of its President the very 

structure of the judiciary can only be built in defiance of constitutional principles 

that would never be alterable by legal means of reform. And the search for that 

breaking-away, in contempt and disregard of the Constitutional Court, violates 

interests that are protected by law at its very foundations. 

 

17.1.5.2. As could not be otherwise, the Court recognises the legitimacy of 

any collective ideology of the future, even if its implementation implies reinventing 

the bases defined by the constituent power. But this idea of the future cannot be 

built unilaterally, despising those citizens who, by themselves or through their 

political representatives, have something to say about the model of society that is 

sought to be built after the end of the existing one. The fragmentation of the 

subject of sovereignty by means of an insistent yet equivocal appeal to the 

“Catalan people” leads, dangerously, to the denial of the fundamental rights of 
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those other citizens who reside in Catalonia who would be demoted to the status 

of a minority settled in a community that has already self-determined itself. 

Peaceful coexistence would be wounded to death if it were allowed, as a symptom 

of democratic normality, that any regional government could transform the 

structure of the State by translating its dreams of ethnic identity into a legal text 

outside the legal channels of reform. Respect for the legal mechanisms 

established by the constituent power to advance towards new horizons of 

coexistence is an interest that can be protected under criminal law, provided that it 

is brought down by criminally disapproved executive means. 

 

And the defendants knew this when they activated the transitional process, 

of supposed constituent efficacy, for the construction of the new Catalan republic. 

They were aware that it was not a matter of exercising a right, in the democratic 

terms that its legitimacy would have demanded, but of a political aim masked by 

“pseudo-legal” arguments. A citizen who, on 1 October, went to the polling stations 

thinking he or she was exercising his or her “right to decide” as a formula for 

making the future Catalan republic a reality did not know that this right had in fact 

mutated its content and had become the “right to put pressure” on the central 

government. They were unaware – because it had been hidden from them – that a 

political aspiration does not become reality however much change may be play-

acted by means of placing a ballot paper in a ballot box. Citizens were not 

informed that referendum democracy, when used for purposes that are contrary to 

the constitutional covenant, loses the virtues that are characteristic of any 

manifestation of direct democracy. In order to be exercised, rights must satisfy 

requirements of material and formal legitimacy, a clear, precise and orderly 

definition of who can be the holders of the rights, protection mechanisms and, 

above all, a system of independent control to ensure that this mass demonstration 

has not ultimately been irrelevant in constitutional terms. 

 

 There is no lack of authoritative academic voices that view the decision of 

the Supreme Court of Canada as a meritorious exercise in “Solomonism”. Be that 

as it may, what is truly decisive is that the case-law proclaimed in that decision 

includes postulates that, of course, cannot be silenced when arguing for an 
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exonerating legal effect. The idea suggested over and again by those accused of 

rebellion, according to which the Canadian solution would support a regional or 

autonomous legislative process aimed at the breakup of the State, is untenable. 

Any constitutional text - the Spanish Constitution of 1978 is an example of this - 

must contain the rules that make viable the path towards a political future that 

could not have been foreseen during the constituent process. The future of the 

citizens of a community cannot be constrained by a legal corpus that imposes its 

own immutability and cuts off all expectations of evolution towards scenarios that 

have not been explored until now. But the same clarity with which we affirm this 

idea leads us to recall that the reactivation of any constituent process cannot be 

done by mutilating the subject of sovereignty. The legitimacy to promote a reform 

of constitutional scope continues to reside, and will always reside as long as Spain 

is a State governed by the rule of law, in the Spanish people, from which all 

powers emanate (Article 1(2) Spanish Constitution). 

 

 The rigidity of constitutional reform processes is often invoked as a 

justification for a fait accompli that is the most genuine expression of constitutional 

disloyalty. This means forgetting that the constitutional consensus born in 1978 

covered not only the proclamation of the legal architecture of a new social and 

democratic State based on the rule of law, but also the establishment of stability 

mechanisms to address historically rooted problems. There is no doubt that this 

constituent consensus, once proclaimed, does not become a fossil. A 

constitutional consensus can be reshaped. But it cannot be destroyed unilaterally. 

And, still less so, in the way in which the defendants intended, through a mass 

turnout of enthusiastic citizens who believed they had in their favour the legal 

backing required for the creation of a new republic. There is no final and closed 

constitutional model. Constituent power, once constituted, lays the foundation for 

its own adaptation to the political challenges ahead. But an independent republic 

cannot be constituted with the exclusive support of a mass demonstration that is 

called upon again and again to activate - with finality - that which can never be 

activated except in the original subject of sovereignty. 
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 This criminal trial cannot be held out to be an instrument of the 

criminalisation of a political project. There is no persecution of political beliefs. In 

fact, the political beliefs expressed by practically all the defendants, their ideals 

and the political objectives which the holding of the referendum on 1 October 2017 

was intended to achieve, are advocated by other politicians who are present in the 

national, regional and European parliaments. A prosecution at criminal law is not, 

of course, directed against those who simply advocate and struggle for the 

transformation of Catalan society in accordance with their political beliefs. 

 

 The case being heard in the Court, therefore, is not intended to criminalise 

ideas. It does not seek to persecute the dissident, nor does it seek to confine a 

problem of undoubted political importance within the limits of a juristic approach. 

This Court is not usurping the role that others should have assumed, nor does it 

intend to interfere in the political debate with legalistic formulas. This case was 

initiated for the investigation of acts that were prima facie characterisable as a 

criminal offence and attributable to one or more of the defendants. And that is the 

function constitutionally assigned to us. Law can never be a hindrance to defining 

the limits of power. The opposite idea, that is, to subordinate the role of the courts 

to the political juncture and compel them to withdraw in the face of acts that, prima 

facie, could be seen as satisfying the statutory definitions of criminal offences 

would be to play a dangerous game with the checks and balances that define 

democratic coexistence. 

 

 The assertion that our constitutional system does not adhere to the model 

of militant democracy is already part of the settled case-law of the Constitutional 

Court and of this Court. The Spanish Constitution does not impose blind and 

unconditional fidelity to any of its provisions. But a lack of agreement with the 

political scheme defined by the constituent power cannot serve as an excuse for 

its overthrow through modes of execution that fully satisfy codified definitions of 

criminal offences. Constitutional provisions cannot be overcome by the sheer 

wishful thinking expressed in a fait accompli. The constitutional text allows, of 

course, its own alteration. But the establishment of a new political model of 

coexistence has to accommodate the requirements foreseen in Title X of the 
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Spanish Constitution (cf. Articles 166 to 169). Peaceful evolution towards new 

normative horizons and the exclusion of a purely de facto approach have a legal 

value that can be protected by means of injunction at criminal law. 

 

 Our legal system does not tolerate the fragmentation of the constituent 

power. It does not allow the alteration of constitutional norms through unilateral 

activation of a process of secession in which the limits designed as a safeguard of 

peaceful coexistence are claimed to be an obstacle to the imposition of a specific 

political project. 

 

 17.1.5.3. With complete clarity, the case-law of the Spanish Constitutional 

Court requires that any process of constitutional reform must conform to the 

provisions set by the constituent power. In its decision 124/2017 of 8 November 

2017, the Constitutional Court reasoned as follows: “...we must remember once 

again that all the precepts of the Constitution are open to reconsideration and 

revision in law, since our Constitution, ‘as a superior law, does not seek for itself 

the condition of lex perpetua’, since it allows and governs its own total revision 

(Article 168 Spanish Constitution and Constitutional Court decision 48/2003 of 12 

March 2003, Legal Ground 7). Thus, the proposition of conceptions that seek to 

modify the constitutional order, including the reconsideration of the identity and 

unity of the holder of sovereignty, is of course feasible in our legal order, ‘since, in 

the framework of the constitutional reform procedures [...] there are no material 

limits to constitutional review’ [Constitutional Court decision 103/2008 of 11 

September 2008, Legal Ground 4; further settled by Constitutional Court decision 

90/2017, Legal Ground 6 b)]. Therefore, ‘the fundamental norm is clearly open to 

formal review, which may be requested or proposed, among other State bodies, by 

the legislative assemblies of the Autonomous Regions (Articles 87(2) and 166 

Spanish Constitution)” [Constitutional Court decision 114/2017, Legal Ground 5 

C)]. 

 

 To this extent, it is true to say that the Constitution is a framework of 

consensus broad enough to accommodate widely different political options. In 

effect, the Constitution provides the broadest freedom for public advocacy, within 
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or outside institutions, of any political beliefs, including those that ‘claim for a given 

group the status of a national community, including as a starting-point from which 

to seek the formation of a constitutionally legitimate intention, through the timely 

and necessary reform of the Constitution, to translate that notion into a legal 

reality” (Constitutional Court decisions 31/2010, 28 June 2010, LG 12; 259/2015, 

LG 7). But the conversion of these political projects or any others into norms or 

other determinations of public power is possible only through procedures of 

constitutional reform , the observance of which ‘is, always and in any case, 

unavoidable’ (Constitutional Court decision 103/2008, LG 4). Thus, when a public 

power intends unilaterally to alter the constituted order and disregard the reform 

procedures expressly provided for that purpose by the Constitution, it ‘abandons 

the only path that allows us to reach this point, the path of Law’, with the 

consequent ‘irreparable damage to the freedom of citizens’ [Constitutional Court 

decision 259/2015, LG 7, reiterated in, inter alia, Constitutional Court decisions 

90/2017, LG 6 b) and 114/2017, LG 5 C)].” 

 

 The Constitutional Court also noted the absence of a legal basis for the 

right to self-determination: “... as profusely and categorically reasoned and 

affirmed in Constitutional Court decision 114/2017 [LG 2 A) b)], for none of the 

‘peoples of Spain’ (preamble of the Spanish Constitution) there exists a ‘right to 

self-determination’, understood ‘as a “right” to promote and consummate unilateral 

secession from the State as which Spain is constituted (Article 1(1) Spanish 

Constitution).” “Such a ‘right’, quite obviously, is not recognised in the Constitution, 

nor can it be argued [...] that it forms part of our legal order by way of international 

treaties to which Spain is a party (Article 96 Spanish Constitution)”, nor does it find 

any basis in international law. And, finally, as this Court declared in the judgment 

referred to above, ‘respect for “national unity”, for the “fundamental political and 

constitutional structures” and for the “territorial integrity” of the Member States are 

principles that are expressly proclaimed, and with the highest rank, in European 

law (Article 4(2) Treaty on European Union)” (Constitutional Court decision 

124/2017, 8 November 2017). 
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 Thus, as held in Constitutional Court decision 124/2017 of 8 November 

2017, “when a public power intends unilaterally to alter the constituted order and 

disregard the reform procedures expressly provided for that purpose by the 

Constitution, it ‘abandons the only path that allows us to reach this point, the path 

of Law’, with the consequent ‘irreparable damage to the freedom of citizens’ 

[Constitutional Court decision 259/2015, LG 7, reiterated in, inter alia, 

Constitutional Court decisions 90/2017, LG 6 b) and 114/2017, LG 5 C)].” The 

latter is precisely what the Parlament of Catalonia has consummated by passing 

the contested law.” 

 

 The case-law proclaimed in Constitutional Court decisions 136/2018, 13 

December 2018, 124/2017, 8 November 2017, and 90/2017, 19 July 2017, in 

addition to those already mentioned, rules out the fragmentation of sovereignty 

through unilateral attribution to the citizens of an autonomous region. In addition, it 

rules out any manner of reform that goes beyond the legal mechanisms predefined 

in the constitutional text itself. 

 

 17.1.5.4. The legitimacy of a unilateral declaration of independence is not 

admissible in our system, just as it is not admissible in other comparative models, 

either geographically or culturally close, which have experienced conflicts that 

have led to a judicial ruling. 

 

 Decision 118/2015, 29 April 2015, issued by the Italian Constitutional Court, 

in response to the enactment by the Veneto regional assembly of a law for the 

holding of a consultative referendum in which the inhabitants of Veneto were 

asked whether they wanted to become an independent republic, concluded that: 

“... Contrary to the assertions of the respondent, it is legally mistaken to assert that 

a consultative referendum is equivalent to any other spontaneous exercise of 

freedom of expression by citizens in a coordinated manner.  The referendum is an 

instrument for interaction between the people and representative institutions, and 

thus always involves the entire electorate (or the relative portion of it, as is the 

case for regional referendums), which is called upon to express itself in relation to 

a pre-determined question. In addition, even when it does not give rise to 
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immediate legal effects on the sources of law, a referendum performs the function 

of activating, initiating or opposing public decision making processes, which largely 

have legislative status.  For this reason, popular referenda on national or regional 

level, including consultative referenda, are institutions defined by statute and must 

be conducted in the manner and subject to the limits laid down by the Constitution 

or stipulated on the basis of the Constitution” (para. 5). 5). 

 

 In paragraph 7(2) of the same decision, the Italian Constitutional Court 

upholds the principle of the unity of the republic as the essential basis of the 

constitutional order. And it does so with the following reasoning: “The consultative 

referendum provided for under Article 1 does not concern solely fundamental 

choices on the constitutional level, which are as such precluded from the scope of 

regional referendums according to the case law of the Constitutional Court cited 

above, but seeks to subvert the institutions in a manner that is inherently 

incompatible with the founding principles of the unity and indivisibility of the 

Republic laid down in Article 5 of the Constitution. 

 

 The unity of the Republic is an aspect of constitutional law that is so 

essential as to be protected even against the power of constitutional amendment 

(see Judgment no. 1146 of 1988). There is no doubt – as this Court has also 

recognised – that the republican order is also based on principles including social 

and institutional pluralism and territorial autonomy, in addition to an openness to 

supranational integration and international law; however, these principles must be 

developed within the framework of the Republic alone: “The Republic, which is one 

and indivisible, shall recognise and promote local government” (Article 5 of the 

Constitution).” 

 

 The judgment cited concludes by denying the Veneto region the status of 

an original subject of sovereignty: “According to the settled case law of this Court, 

pluralism and autonomy do not permit the regions to classify themselves as 

sovereign bodies and do not permit their governmental organs to be treated as 

equivalent to the representative bodies of a nation (see Judgments no. 365 of 

2007, no. 306 and no. 106 of 2002).  A fortiori, the same principles cannot be 
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taken to extremes so as to result in the fragmentation of the legal order and cannot 

be invoked as justification for initiatives involving the consultation of the electorate 

– albeit only for consultative purposes – concerning prospective secession with a 

view to the creation of a new sovereign body.  Such a referendum initiative, as 

also that under examination, at odds with the unity of the Republic could never 

involve the legitimate exercise of power by the regional institutions and would thus 

lie extra ordinem.” 

 

 In Germany, the Constitutional Court recalled, on the occasion of an appeal 

brought by a German citizen against the refusal of the Bavarian government to call 

a referendum to make possible the independence of the Land, that in the Federal 

Republic of Germany, which is a national State based on the constituent power of 

the German people, the Länder are not “masters of the Constitution”. No 

secessionist aspiration of a Land fits within the framework of the Grundgesetz für 

die Bundesrepublik Deutschland or “Basic Law” of Bonn. Whoever acts in this way 

is outside the constitutional order (cf. inadmissibility ruling 2 BvR 349/16 of 16 

December 2016). 

 

17.2. The alleged exonerating effect of the repeal of the criminal 
offence of calling an illegal referendum 
 
Systematic rigour of analysis from the perspective of the theory of criminal 

law now again gives way to the Court’s desire to give a response that 

accommodates the order in which the defence teams have set out their 

arguments. In fact, the line of argument for exoneration has more to do with the 

error of prohibition and, therefore, with the affectation of guilt, than with the 

exclusion of the unlawfulness of the conduct attributed to the defendants. 

 

Be that as it may, the reform of the Criminal Code introduced by Ley 

Orgánica 2/2005 repealed, inter alia, Article 506 bis of the Criminal Code, which 

punished with three to five years’ imprisonment and absolute disqualification, for a 

period between three and five years longer than the duration of the sentence of 

deprivation of liberty, “such public authority or official who, manifestly lacking the 

jurisdiction or powers to do so, convenes or authorises the convocation of general, 
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regional or local elections or plebiscites by means of a referendum in any of the 

modes provided for in the Constitution”. 

 

Paragraph 2 sanctioned “such public authority or official who, without calling 

or authorising the process referred to in the previous paragraph, facilitates, 

promotes or ensures the process of general, regional or local elections or 

plebiscites by means of a referendum in any of the modalities provided for in the 

Constitution, called by someone who manifestly lacks the jurisdiction or powers to 

do so, once the illegality of the process has been determined...”. 

 

This reform, which also affected Articles 521 bis and 576 bis of the Criminal 

Code, rendered without effect the criminal offence of convening plebiscites, which 

had been incorporated into the Criminal Code by Ley Orgánica 20/2003. 

 

Counsel for the defence argued for the exculpatory effect of the preamble to 

the repeal law. The preamble stated that the formerly prevailing provisions “...refer 

to conduct that does not have the sufficient significance to merit sanctions at 

criminal law, and even less so if the penalty that is contemplated is imprisonment. 

Criminal law is governed by the principles of minimum intervention and 

proportionality, as pointed out by the Constitutional Court, which has reiterated 

that a person cannot be deprived of the right to liberty without this being strictly 

indispensable. In our system there are other forms of control of legality that differ 

from criminal proceedings. Thus, the exercise of powers to convene or promote 

plebiscites by those who do not hold such powers under the law is perfectly 

controllable by means other than the criminal law... In short, the conduct 

contemplated in these criminal definitions do not display the required features for 

incrimination to continue. The Constitution and the legal system as a whole 

already have sufficient and adequate instruments to ensure respect for the rule of 

law and democratic institutions and to safeguard the peaceful coexistence of all 

citizens.” 

 

The reading of this fragment, however, does not allow us to go beyond what 

it genuinely means. Linking the principles of proportionality and minimum 
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intervention with the requirement of devalued conduct warranting sanctions at 

criminal law is, of course, the correct approach; however, the truth is that Article 

506 bis of the Criminal Code simply protected the principle of jurisdiction in the 

distribution of political and administrative powers to call a referendum or plebiscite. 

From this perspective, punishing the invasion of jurisdiction with a prison sentence 

of between 3 and 6 years can be contrary to the very meaning of a criminal law 

that respects constitutional limits. 

 

This idea is reinforced by the reference in Article 506 bis to “...plebiscites by 

way of referendum in any of the modalities provided for in the Constitution”. The 

repealed provision, therefore, did not alter the rules for the resolution of the more 

than foreseeable statutory response when the violation of the modalities of 

referendum had as its purpose the repeal of the Constitution of 1978 and 

consequent abolition of the parliamentary Monarchy as a form of State. 

 

In short, the facts at trial are more than a conflict of jurisdiction between 

State authorities – national and regional – that challenge one another for the 

power to hold or prohibit a plebiscite. In this case, the aim was to make possible a 

referendum that would lead, with the help of a mass turnout of the public, to the 

destruction of the foundations established by the constituent power. 

 

There is a fully fledged sophistry in the insistent assertion of the defendants 

to the effect that the repeal of the offence of illegal referendum by means of the 

reform of 2005 hollowed out a vacuum in criminal law that rendered lawful the 

destruction of the constitutional covenant, the repeal of the form of State, the 

proclamation of a republic and, among other effects, the suppression of the 

assurance of irremovability of judges from their office. And that was known by 

those who now allege the lawfulness of their conduct, since not long ago this Court 

had convicted a prominent politician for not obeying the mandates of the 

Constitutional Court. He was himself a barrister who later assumed, and in doing 

so displayed technical rigour, the role of counsel for several defendants. The 

convocation of a referendum, without heed to the requirements set out in the 

Constitutional Court warning of the illegality of this initiative, will always step into 
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the domain of criminal law. Either through the punishment of the crime of 

disobedience (cf. Supreme Court decisions 722/2018, 23 January 2019 and 

177/2017, 22 March 2017), or still more serious statutory offences, depending on 

the executive means used, such as rebellion (Article 472 Criminal Code) or 

sedition (Article 544 Criminal Code). 

 

17.3. Parliamentary privilege as an alleged justification 
 
Counsel for those defendants who at the time of the events exercised a 

parliamentary function – in particular, counsel for Ms Forcadell – argued for 

exemption from any sort of criminal liability as a result of the privilege of 

parliamentary immunity under both the Spanish Constitution and the Catalan 

regional constitution, the Estatut (Article 71 Spanish Constitution and Article 57(1) 

Estatut d’autonomia de Catalunya). The right to vote and freedom of expression of 

any member of the legislature must be excluded from criminal prosecution. To do 

otherwise would, it is argued, amount to unacceptable interference by the judiciary 

in the area of the legislative power. The historical significance of the principle of 

parliamentary privilege and its current statutory recognition operate, it is said, as a 

cause of exclusion from unlawfulness. 

 

17.3.1. The exonerating effect of parliamentary privilege as against the 

requirement of criminal liability and its constitutional nature as a parliamentary 

safeguard has been repeatedly proclaimed by the constitutional case-law and by 

the precedents of this Court. The institutional nature of these prerogatives makes 

them “imprescriptible and inalienable” (cf. Constitutional Court decision 22/1997 

and Constitutional Court ruling 236/2000).  Hence the need for them “to be read 

narrowly so as not to become privileges that may injure the fundamental rights of 

third parties” (Constitutional Court decisions 51/1985, 123/2001, and Constitutional 

Court ruling 236/2000). The very existence of the privilege “is designed to 

preserve a qualified area of freedom in criticism and decision without which the 

exercise of parliamentary functions could be tainted and frustrated” (Constitutional 

Court decision 51/1985). We are, therefore, in the presence of “a privilege of a 

substantive nature that assures immunity for opinions expressed in the exercise of 

their functions, understanding as such those carried out in parliamentary acts and 
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within any of the instrumentalities of the Cortes Generales [Spain’s national 

parliament] or, by way of exception, in acts outside the life of the Chambers that 

are a literal reproduction of a parliamentary act” (Constitutional Court decision 

243/1988). Its “absolute and not merely relative character” (Constitutional Court 

decision 30/1997), tied to the freedom of speech and, therefore, linked to 

“declarations of judgement or will” (Constitutional Court decision 71/1985), was 

also pointed out. All this explains why the protection granted “...lapses when the 

acts have been performed by their author as a citizen (even as a “politician”) 

outside the exercise of powers and functions that might be vested in him or her as 

a parliamentarian” (Constitutional Court decision 71/1985). 

 

The numerous precedents handed down by this Court also follow this line of 

reasoning, of which the Supreme Court decisions of 2 October 2003 and 21 

December 2004 and rulings of 23 January 2003, 17 September 2003, 6 April 

1995, 2 October 2003, 17 March 2009, and 22 June 2007 are clear examples. 

 

17.3.2. Without going into the academic debate that projects its 

qualifications on the case-law referred to above, and that makes this privilege, 

rather than a justification, a ground of exemption from guilt, a jurisdictional 

exemption or a personal ground for exemption from punishment, the truth is that 

its presence shields its holder from the criminal sanctions that may restrict the 

ability of the parliamentarian - and, with him or her, of the legislative organ - to 

debate and form a view on the problems that affect and interest society. Hence, 

there is no lack of qualified opinions that underline the idea that parliamentary 

privilege is, above all, a constitutional prerogative designed to protect the functions 

of legislative assemblies and only as a consequence of that nature generates 

some “reflex rights” that do not constitute subjective rights of the parliamentarian 

violate the principle of equality. Apart from this richly layered debate, the Court 

does not see parliamentary privilege [inviolabilidad] so much as a privilege in itself, 

but as a sine qua non requirement for the proper exercise of the parliamentary 

function. From this perspective, it could even be said that this is an unlimited 

prerogative as long as, of course, it is connected to its true material meaning. This 

functional conception of parliamentary privilege as a mechanism for safeguarding 
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legislative tasks is, of course, the surest way not to err in delimiting the domain 

where the exemption is effective. 

 

The Court considers that both the constitutional statement of parliamentary 

privilege (“Deputies [members of the lower house] and Senators [members of the 

upper house] shall enjoy privilege for opinions expressed in the exercise of their 

functions” (Article 71(1) Spanish Constitution)) and the regional constitutional 

statement under the Estatut (“Members of the Parlament are immune for the votes 

and opinions they cast in the exercise of their office” (Article 57(1) Estatut)) limit 

the scope of this prerogative to opinions and votes cast during the exercise of 

parliamentary functions. There should be no doubt that while Article 71(1) of the 

Spanish Constitution and Article 10 of the Regulations of the Congreso de los 

Diputados [lower house of Spain’s national parliament] cover the concept of 

immunity of the opinions expressed, Article 21 of the Regulations of the Senado 

[upper house of Spain’s national parliament] - and, with the same purpose, Article 

57(1) of the Estatut d’autonomia de Catalunya [regional constitution] - refer to the 

votes and opinions cast in the exercise of members’ mandates. Properly 

understood, the vote cast is the most genuine manifestation of the 

parliamentarian’s freedom of opinion. There is therefore no point in deriving 

interpretative consequences from this different treatment. 

 

17.3.3. The need to set limits to parliamentary privilege becomes more than 

evident when what is claimed is not the exclusion of criminal liability for assertions 

or for voting a certain way that may have offended the right to reputation of third 

parties, but for facts that the prosecutions describe as constituting an offence of 

rebellion or sedition. 

 

The Court has had occasion to point out the limits to which this prerogative 

reaches. This was Supreme Court case 1117/2006 of 10 November 2006. This 

decision overturned the decision of the High Court of Justice of the Basque 

Country, which had held that the acts attributed to three regional parliamentarians 

were included within the material scope of immunity and acquitted the defendant 

by finding “...the presence of parliamentary privilege” and  “lack of jurisdiction for 
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the bringing to trial of their conduct” (sic).  The success of the appeal to the 

Supreme Court obliged the High Court of Justice of the Basque Country to rule, on 

the basis of the evidence and without the obstacle of lack of jurisdiction, on the 

criminal significance of the facts charged. The judgment handed down at the time 

was again an acquittal, in this case, on the basis that the facts did not constitute 

an offence of disobedience. An appeal by the Ministerio Fiscal against the 

acquittal of the parliamentarians resulted in the judgment of this Court no. 

58/2008, of 8 April 2008, which convicted the defendants on the grounds that the 

facts as proven were fully characterisable as an offence of disobedience. The 

European Court of Human Rights upheld the appeal brought by the defendants on 

the grounds that the right to a fair trial had been violated, since the conversion of 

an acquittal into a conviction without having produced evidence on the subjective 

element of the offence violated rights of defence (judgment of 13 June 2017, Atuxa 

Mendiola and others v. Spain). 

 

The importance of the first of the rulings - not appealed by any of the parties 

- arises from the case-law it lays down regarding the limits of parliamentary 

privilege and their application to the case at issue. In both cases, there is an 

attitude of contemptuous rejection by the bureau of a regional parliament or orders 

given by a court. In that case, the order of the Special Chamber of the Supreme 

Court constituted under Article 61 LOPJ [Judiciary Act]; in this case, the order of 

the Constitutional Court. The Supreme Court said then: “... this argument cannot 

be accepted by this Court. As we said before, what must be determined for the 

correct delimitation of the profile of the prerogative of parliamentary privilege is the 

very nature of the act executed, but, as in the case under trial, the subject matter 

of the decision by the defendant parliamentarians was limited to the manner of 

complying with a final judgment that affected the dissolution of a parliamentary 

group. Such behaviour clearly did not consist of a pure parliamentary act of a 

political nature, but an act of execution of a final judgment that required the 

cooperation of the heads of the regional parliament, for the purposes set out in 

Article 118 of the Spanish Constitution and Article 18 of the Ley Orgánica del 

Poder Judicial [Judiciary Act]. In short, it was about compliance with a statute 

emanating from the Cortes Generales del Estado [national parliament], expressly 



 

225 
 

declared constitutional by the highest interpreter of the law, and applied by the 

competent court. Certainly, it consisted of the execution of a judicial decision, but 

judicial decisions, when applying the law, do nothing but recognise and apply the 

legal system to the single case at trial. Failure to comply with a court order in 

execution of a final judgment is, in short, failure to apply the law. And it is clear that 

parliamentary acts can never be directed at non-compliance with the law. 

Therefore, the imputation of the act in which these actions consist, from the 

perspective explained above, is an act of parliamentary instrumentality by reason 

of its content and purpose, but not an act of legislation or of scrutiny of the 

executive. Correlatively, the decision that may be adopted (to try to execute what 

has been resolved) neither alters the composition of the parliamentary Chamber 

nor affects its sovereignty. Consequently, it cannot be argued that the prerogative 

of parliamentary privilege excludes the jurisdiction of the adjudicating court, since 

it is the adoption of a decision that cannot be covered by parliamentary privilege, 

especially if, as the Constitutional Court has repeatedly held, that act must be 

interpreted narrowly so as not to extend the privilege so as to open up spaces of 

impunity where they lack any sense or purpose. In short, the historic restriction of 

privilege cannot now be extended to cover an internal act that neither affects the 

sovereignty of the parliamentary Chamber nor alters its configuration” (Supreme 

Court decision 1117/2006, 10 November 2006). 

 

This precedent offers an added argument for ruling out the unlimited nature 

of parliamentary privilege. The fact is that the legal possibility of success of a 

petition to the Constitutional Court to challenge decisions of the bureau of any 

legislative assembly might be said to be the best proof that what is decided there - 

and what is voted on there - is not removed from all legal scrutiny and, therefore, 

cannot always and in every case be covered by parliamentary privilege. The idea 

was expressed in the following terms: “... the scrutiny that the Constitutional Court 

can apply is a consequence of the revisability of the act in the light of the legal 

order, because it is an act interna corporis. And it is clear that an act subject to 

prerogative cannot, at the same time, be considered immune to review by the 

essence of its purpose, and at the same time revisable by a constitutional organ of 

external control. So, if internal acts are open to review in response to petitions for 
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protection submitted to the Constitutional Court, it is because no prerogative of 

immunity can be predicated of such acts that, as a “privilege”, would make that 

review impossible; and, if they cannot be considered “inviolable” acts, the 

objection of lack of jurisdiction found by the lower court collapses, and, 

consequently, the claim must succeed” (Constitutional Court decision 1117/2016, 

10 November 2016). 

 

In other words, a parliamentary act that departs from its genuine 

functionality and becomes the vehicle for disobeying the ruling of the 

Constitutional Court is not an act protected by law, nor an act that can be shielded 

by the constitutional prerogative of parliamentary privilege. Such privilege does not 

protect against acts of conscious disregard for the decisions of the Constitutional 

Court. The protection disappears even if the decision is formally wrapped up in a 

Bureau decision that has been put to the vote. The vote does not have a curing 

effect on the illegality of disobedience. On the contrary, it deepens and intensifies 

its unlawful effect. The parliamentarian to whom a court demand is addressed will 

obviously have his or her opinion on the scope and political consequences of 

complying with the mandate, but that opinion has no connection whatever with the 

exercise of his or her functions, since the legal system grants the Constitutional 

Court the legitimacy to formulate those demands. None of the defendants are 

defendants because of the way they voted. Nor for having championed or given a 

favourable opinion of a unilateral process of independence. There is no protection 

barrier against the exercise of a criminal prosecution when it is brought for criminal 

acts that have nothing to do with the personal status of the parliamentarian and 

with the prerogatives that make it possible to cast his or her vote in freedom. The 

rejection of the decisions of the Constitutional Court, dictated by it within its own 

functional framework and duly notified to the parliamentarian who disobeyed the 

request, can be characterised as an offence of disobedience which, depending on 

the concurrent circumstances, will be the applicable offence or will be subsumed - 

as in the case of Ms Forcadell - into other more serious codified offences. 

 

The doubts that have been cast on the constitutionality of the reform 

operated by Ley Orgánica 15/2015, which reworded Ley Orgánica 2/1979, 
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concerning the Constitutional Court, to the extent that it might distort the 

constitutional jurisdiction, have been ruled out - albeit with the radical dissent of 

some of the judges - by Constitutional Court judgments 185/2016, 3 November 

2016 and 215/2016, 15 December 2016. The academic controversy about the 

terms and limits of that capacity of self-protection conferred on the Constitutional 

Court for the execution of its orders is outside the scope of our decision. Our focus 

is limited to ascertaining the existence of demands addressed personally to 

defendants, warning them of the illegality of some of the decisions taken and of 

the possible consequences of pursuing such decisions. 

 

But beyond the determination of constitutionality that is now behind us, the 

conclusions of the Venice Commission at its 110th plenary session are particularly 

relevant: “The Venice Commission recalls that judgments of Constitutional Courts 

have a final and binding character. As a corollary of the supremacy of the 

Constitution, judgments of Constitutional Courts have to be respected by all public 

bodies and individuals. Disregarding a judgment of a Constitutional Court is 

equivalent to disregarding the Constitution and the Constituent Power, which 

attributed the competence to ensure this supremacy to the Constitutional Court 

When a public official refuses to execute a judgment of the Constitutional Court, 

he or she violates the principles the rule of law, the separation of powers and loyal 

cooperation of state organs.  Measures to enforce these judgments are therefore 

legitimate. In the light of the absence of common European standards, this opinion 

examines to which extent the Amendment introduced to Organic Law no. 2/1979 

on the Constitutional Court of Spain is an appropriate means to achieve this 

legitimate objective” (opinion 827/2015, 10 March 2015). 

 

The conclusion reached by the Venice Commission, which does not hide its 

doubts about two of the measures that the 2015 reform makes available to the 

Constitutional Court and that do not affect our analysis - the repeated and coercive 

imposition of fines on individuals and the suspension in their functions of public 

authorities or officials who refuse to comply with them - endorses the correctness 

of other powers intimately linked to what is now under examination: “...Several of 

the measures which the Constitutional Court can take when it encounters a refusal 
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to execute one of its decisions do not raise any problems, for instance requesting 

the National Government to substitute the execution or requesting the prosecution 

and the ordinary courts to initiate criminal proceedings. There is also no objection 

to the Court requesting information or reports on the execution of its decisions.” 

 

The democratic legitimacy of the action of the Constitutional Court has also 

been recognised by the European Court of Human Rights. In its decision of 7 May 

2019, in response to complaint No. 75147/17, brought by Carme Forcadell and 75 

other members of Parlament, who considered that the freedom of expression 

(Article 10) had been violated, in relation to the freedoms of assembly and 

association (Article 11) and the right to free elections (Article 3 Protocol No. 1), the 

Strasbourg Court rejected the complaint and found it groundless. The decision of 

the Spanish Constitutional Court that resolved to suspend the Plenary of the 

Parlament appointed for 9 October 2017 - reasoned the European Court - implies 

a restriction of the right of assembly of the Parliament, but, as such, is a restriction 

provided for in an internal law (Article 56 LOTC, the statute on the Constitutional 

Court itself), that displays the features of accessibility, predictability and certainty. 

The interference entailed by the Constitutional Court’s suspension of the right of 

assembly and freedom of expression was a necessary interference in a 

democratic society. At the same time, it rules out the possibility that the claim 

based on the violation of Article 3 of Protocol 1 may be included, as drafted, in the 

material scope of application of this provision. 

 

In short, the argument of the defendants, referring to a possible exclusion of 

criminal liability based on the presence of a ground of justification, cannot be 

accepted by the Court. As we have already noted earlier, the democratic shield 

provided by the prerogative of parliamentary privilege is connected with the 

exercise of the parliamentary function and the need to preserve any legislative 

assembly from external interference at the time of the formation of its will. But it 

does not extend its protection to intentional acts of rejection of decisions of the 

Constitutional Court that enjoy predictable and certain legal support and that 

impose a justified restriction for the achievement of a constitutionally legitimate 

and necessary purpose in a democratic society. 
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17.4. The right to civil disobedience as a ground for exclusion from 
unlawfulness 
 
The presence of another ground for exclusion of unlawfulness, in this case, 

the legitimate exercise of the right to civil disobedience in the face of unjust 

situations and contexts (Article 20(7) Criminal Code), was also the subject of 

argument and debate. 

 

In support of their argument, counsel for Mr Cuixart presented as evidence 

a report signed by the expert witnesses John Paul Ledercha and Jesús Castañar 

Pérez. Both expert witnesses were questioned at the oral trial, where they spoke 

on the historical scope of that doctrine, its methodology and its nature as an 

instrument of social change. 

 

There are many points that must be made in challenge to the argument for 

acquittal made by counsel for the defence. 

 

17.4.1. The debate between the legal duty to abide by the rules that 

channel coexistence and fidelity to one’s own political or ideological convictions is 

not a new one. The tension arising from this debate - especially when it 

transcends an individual approach and acquires a collective dimension - is an 

issue that is repeated throughout history. 

 

Following a method that flees from the temptation to go deeper, beyond 

what is necessary, into the nuances that differentiate between “ethical 

disobedience” - a stance of conscientious objection that would not exceed the 

space of the strictly personal - the “right of resistance” - a formula of response and 

opposition to the oppression of a group of power and control over a population - or 

“revolutionary disobedience” - which normally includes clandestine operations and 

the lack of legitimacy of the courts to judge the acts of opposition - we shall 

approach civil disobedience as it has been presented by counsel for the defence, 

namely, as a ground that excludes unlawfulness due to the exercise of the right 
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not to abide by statutory provisions or judicial authority that are considered unjust 

or illegitimate. 

 

We shall also dispense with the debate as to whether the right to civil 

disobedience has its own - albeit unnamed - support in the constitutional text or 

whether, on the contrary, it is merely the way to exercise other rights of express 

proclamation, such as the rights to freedom of thought, conscience, assembly, 

association or expression. In order to facilitate a reply to this claim, we adopt as 

our own the perspective taken by the defence teams, who have underlined the 

character of civil disobedience as a true right, with its own conceptual autonomy. 

 

17.4.2. It would be absurd to deny the historical - and also current - value of 

civil disobedience as an instrument of pressure for change in the law. It has rightly 

been said that, in contrast to other formulas of opposition to the law [fórmulas 

anómicas], civil disobedience carries in itself a counter-normative value, insofar as 

it contains the germ of a new juridical reality, until then only glimpsed in the 

discourse of its activists. Civil disobedience has been described as the inalienable 

heritage of any mature political culture, enhancing the moral quality of society and 

expressing an ethics of dissent. Disobedience is thus presented as an enlivening 

mechanism that is crucial to prevent a slide towards a stagnant democracy that 

wallows in conformity and mediocrity. Although a majoritarian consensus is the 

mandatory source of democratic legitimacy, a majority decision is not necessarily 

fair or just. Hence civil disobedience, viewed as a public expression of dissent and 

a vindication of the need for change, plays a valuable role in reinterpreting what 

the majority believe to be the common good.  

No constitution is perfect. To present a constitution as a hermetically sealed 

legal block that is immune to any proposed reform is to contradict the very 

meaning of the constitutional settlement. There can be no perpetual consensus, 

nor can society be in a permanent state of assent. Today it is not questioned that 

the legitimacy of democracy is not a formal legitimacy linked to respect for the 

channels of normative production, but a substantive legitimacy, springing from the 

constitutionally enshrined rights themselves, which operate - in a very evocative 

expression - as limits to the temptation of tyranny of the majority. 
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But civil disobedience, however sincere and based on deep convictions, is a 

method of real protest that does not displace sanction. Civil disobedience, by 

definition, is not suitable to be erected as a cause of justification, without more, of 

conduct that amount to criminal offences. It cannot be conceptually so, because 

the lack of sanction would demonstrate that there is no divergence from the law, 

turning the purportedly disobedient act into an act of obedience to the law. 

 

There is no lack of case-law of this Court that underlines this idea. In fact, in 

its decision 1825/1999 of 23 December 1999, the Supreme Court denied 

exonerating value to civil disobedience: “...the fact that the normative regulation of 

the issue of objection does not satisfy the defendant constitutes a matter of 

legislative policy, which does not imply the application of the interested party’s 

exemption from the legitimate exercise of a right, or compliance with a duty when 

the objection to military service is expressly recognised (Article 30 Spanish 

Constitution), but an assumption of civil disobedience, of non-compliance with 

legal regulations, which is a manifestation of the general will, the only means that 

makes it feasible to maintain peaceful coexistence, which would be altered if each 

citizen imposed his rules of conduct, according to his particular and subjective 

vision of what is just, since it is evident that no State can admit that the individual 

conscience takes precedence over the social norm, independently of the criticism 

that a concrete positive regulation may deserve.” 

 

Counsel for Mr Cuixart makes several references to Supreme Court 

decision 480/2009 of 22 May 2009. Its application to the matter that is now the 

focus of our attention is inappropriate. In proceedings on the application of criminal 

law to ETA’s satellite organisations, there was a brief and incidental mention - in a 

decision with more than one hundred legal grounds - to the probative value that 

organising and sharing “civil disobedience workshops” can have in order to prove 

the connection with the terrorist organisation ETA: “The fact that that organisation 

and the members of the Foundation could share the postulates derived from civil 

disobedience does not, in itself, imply an element of sufficient weight to 

understand such a relationship as proved, since civil disobedience can be seen as 
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a legitimate method of dissent against the State, and such a form of thought and 

ideology must be admitted within a democratic society.” In this fragment, once 

viewed in its proper context, one cannot see a proclamation of the prevalence of 

civil disobedience over the mandates of the criminal law and, therefore, the 

alleged effect of criminal justification. 

 

 But if in the face of any court decision we were to say that whoever 

disagrees with it and thinks it unfair is entitled to prevent its being enforced, what 

protection would be extended to those who might benefit from the decision, or who 

agree with it and think it fair? An absolutist conception of one’s own ideas or 

beliefs that entitles one to pay no heed to legitimate public authority consigns law-

abiding citizens to second-class status. The ideas of those who engage in civil 

disobedience end up prevailing over those of people who, instead, obey the law 

and comply with the decisions of the courts and other public authorities. 

 

Nobody can claim to have a monopoly over saying what is or is not 

legitimate, casting into the realm of illegitimacy anyone who disagrees with their 

ideas about self-determination, however much they may argue for a right to civil 

disobedience. Arguments in support of dissent cannot be used to defeat whoever 

thinks differently, or to impose oneself over legality in reliance on the claim that 

you, and only you, enjoy some higher legitimacy. Other citizens who have other 

ideas about the territorial question have equal rights. And it is by the same 

methods – within the societal fabric and through institutional policy – that their 

ability and right to oppose those ideaswith their own, which they believe to embody 

legitimacy, must be assured. To allow each person’s diverse and conflicting 

notions of what is legitimate and fair to become part of the legal order, procedures 

have been put in place by agreement among all citizens, which are consistent with 

the Constitution and the law; they are not inalterable, but can in fact be modified 

following democratic pathways designed to make sure that the ideas of a few are 

not imposed on the many. And, at the same time, majorities are not to undermine 

the rights of a minority. 
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When a domain delineated by the rules of criminal law is invaded by actions 

driven by a desire not merely to express dissent, which may be founded on deeply 

held beliefs, but also to achieve a change in legality itself – whether ordinary or 

constitutional – and to shape it in accordance with one’s own ideas and hopes, it 

must be understood that the legal order itself will react using the mechanisms 

designed for its self-defence against acts that are not merely unlawful but openly 

attack and rebel against legality. 

 

A legitimate and democratic order must not only tolerate discrepancy, but 

also preserve and safeguard it. In our constitutional order, pluralism, especially 

ideological and political pluralism, is part of its higher values. The debate, the free 

circulation of ideas, the opposition of political conceptions or ideological principles, 

enrich society as a whole. And the tools to foster that source of wealth that is 

diversity, the coexistence of different conceptions, public discussion to advocate 

one’s own ideas and argue against opposing ideas, must also be especially 

preserved. And this is what the constitutional case-law and the case-law of this 

Court have stated when interpreting the scope and limits to the exercise of the 

rights to freedom of expression, to freedom of political participation - with very few 

limitations, almost limited to a prohibition of the use or apology of violent methods - 

freedom of the press, of association and, finally, the rights to demonstrate and 

protest. Paradigmatic in this sense are the constitutional interpretations that have 

redefined the offences of slander and libel, the offences of illegal demonstration, 

public disorder or labour coercion, and all this by virtue of demands arising from 

the legitimate exercise of the rights to freedom of expression and the rights to 

demonstrate or strike. 

 

But a legal system that consented to the violation of its criminal norms for 

the sake of that right to dissent would be suicidal. Legal systems must be 

permeable and responsive to protest and aspirations for change. But the legal 

system cannot give in to those who want to impose their own convictions through 

conduct that the Criminal Code punishes as a crime, in opposition to and defiance 

of the majority, which are those that must be presumed to crystallise in the 
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Constitution and in the laws approved in accordance with democratic constitutional 

mechanisms. 

 

17.4.3. The recognition of civil disobedience as a historical vehicle for 

dealing with situations of tyranny or injustice - which the Court does not detect in 

the analysis of the facts that are the subject matter of this criminal case - obliges 

us not to disregard the social and political context in which such disobedience is 

invoked to justify its potential legitimacy. 

 

17.4.3.1. From this perspective, it is not easy to turn into active subjects of 

civil disobedience politicians who are embedded within the structure of the State of 

which they form part; politicians with creative normative capacity and who hold 

themselves out, in an irretrievable paradox, as figures who embody a public power 

that disobeys itself, in a sort of autoimmune disease that devours its own organic 

structure. This is certainly not the space for civil disobedience. Disobedience as an 

instrument of social vindication and struggle is, above all, a reaction to the 

exhaustion of orthodox mechanisms of political participation. It is not a vehicle for 

the politicians who hold power in the regional structure of the State to wield an 

attitude of devastating disobedience towards the constitutional foundations of the 

system from which, let us not forget, they derive their own democratic legitimacy. 

In certain political conflicts there can be, it is true, an antinomy between powers. 

But the solution to this type of conflict cannot be channelled using the scheme of 

civil disobedience. Models of civil disobedience do not include legislative 

production as a mechanism for expressing dissent. This is prevented by the 

constitutional separation of powers, one of the pillars for the validity of the 

democratic system. 

 

Those prosecuted for the offence of rebellion did not merely carry out acts 

of civil disobedience aimed at serving as an instrument for normative change. On 

the contrary, they themselves made possible the legislative changes that, despite 

their manifest inadequacy and their disqualification by the Constitutional Court, 

were presented as suitable to overcome the constitutional covenant that they 

considered unjust. In fact, the defendants who were politically responsible and had 
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parliamentary representation, promoted the stubborn approval of a normative 

framework - the laws of “disconnection” and referendum - that cannot now be 

explained as the simple execution of dissident omissions against the State power. 

 

None of the citizens who went to the gates of the headquarters of the 

regional Vice-Presidency and the Ministry for the Economy on 20 September 2017 

or to any other of the government offices where court-ordered searches were 

carried out has been brought to trial by the Ministerio Fiscal, the Abogacía del 

Estado or the Acusación Popular. None of the citizens who stood before a polling 

station on 1 October 2017, in the illusory hope that their vote contributed to the 

creation of the Catalan republic, has had to endure, for that mere fact, a criminal 

prosecution. The Court cannot accept the alleged identification of the role of these 

citizens - we insist, none of them were prosecuted - with the central role of 

politicians who did not hesitate to promote, encourage and protect mass 

demonstrations to prove as a public fact that the function constitutionally attributed 

to the judges had been neutralised in the territory of the Catalan autonomous 

region. 

 

17.4.3.2. We do not come to a different conclusion when it comes to 

analysing the alleged exclusion of unlawfulness from the perspective of Mr Cuixart 

and Mr Sánchez, respectively, the leaders of the social organizations OC and 

ANC.  And it is not enough to lack explicit organic links with political power to 

conclude that any mass demonstration led by them can be protected in the 

legitimate exercise of the right to civil disobedience. The invocation of the historical 

role of the English suffragettes or figures such as Gandhi or Martin Luther King 

does not help us to understand the suggested similarity between such divergent 

scenarios. The struggle for women’s suffrage, India’s colonial dependence on 

Great Britain or North American segregationism paint contexts that in no way 

resemble the current political, social and economic framework of Catalonia. 

 

The civil disobedience that appeared expressly or latently in most of the 

statements of self-justification made by the accused Jordi Cuixart, as well as, with 

a criminal legal cladding, in the conclusions and the pleading of his defence, is not 
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enough to ward off the criminal law. It is clear from the case-law of the 

Constitutional Court and of this Court that fundamental rights and their 

constitutional proclamation help to define the contours of the statutory definitions 

of criminal offences. 

 

However, as we have been repeating, this must be a legitimate exercise, 

not just any exercise. And in order to pronounce on the legitimacy of this exercise, 

it is truly significant that the doctrine of civil disobedience - not without exception - 

includes among its postulates the acceptance of the sanctioning or penal 

consequences that may derive from dissent. This is expressed in the expert 

opinion provided by counsel for Mr Cuixart and was explained by the expert 

witnesses at the oral trial. The very essence of civil disobedience embraces the 

attitude of assuming the legal consequences - criminal if they reach that level - of 

the acts of protest or discrepancy channelled through that formula. In fact, in this 

gesture of acceptance of the legal penalty some have seen a moral example for 

the community. Mr Cuixart himself was aware that the assumption of these legal 

consequences - in this case, criminal consequences - formed part of the 

explanatory scheme of civil disobedience: “...to fully assume the consequences of 

the act of civil disobedience, which is what I do before this Court”. 

 

The Court does not question his commitment to non-violence, which is 

always commendable. Nor does the Court in the least doubt his pacifist 

convictions and his repudiation of violent actions. But the legitimate scope of 

protest and struggle for one’s own political and social ideas was exceeded when 

Messrs Sánchez and Cuixart led the material impediment of execution of judicial 

decisions, when they championed the de facto repeal - by imposition - of 

constitutional principles, in a certain territory and on certain dates. And that 

overreaching makes them directly responsible for the criminal consequences that 

the legal system associates to those conducts of annihilation of the constitutional 

covenant. 

 

17.5. The legitimate exercise of other constitutional rights as a ground 
excluding unlawfulness 
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17.5.1. Right to freedom of expression 

 

The violation of the right to freedom of expression - in the view of the 

defence teams - arises from the perspective assumed by the prosecutions of 

criminalisation of political discourse in order to justify a criminal conviction. This 

restriction cannot be applied - it is argued - to any of the authorisations provided 

for by the Convention and therefore implies a violation and a serious breach of the 

fundamental right to freedom of expression under Article 10 ECHR and related 

provisions. 

 

The Court disagrees with this assertion. 

 

There has been no legitimate exercise of the right to freedom of expression 

in this case, nor is there, of course, any violation of that right. None of the acts at 

issue and that have now been declared proven is encompassed - and therefore 

justified - within the material content of the right to freedom of expression. 

 

It is beyond doubt - and this has been repeatedly proclaimed by 

constitutional jurisprudence - that Article 20(1) of the Spanish Constitution 

“...signifies the recognition and guarantee of a fundamental political institution, 

which is free public opinion, indissolubly linked to political pluralism, which is a 

fundamental value and a requirement for the functioning of the democratic State. 

Article 20 defends freedom in the formation and development of public opinion, 

since freedom of expression of ideas and thoughts and in the dissemination of 

news is a necessary premise of public opinion” (see Constitutional Court decisions 

12/1982 and 107/1988, among many others). 

 

In the same vein, the European Court of Human Rights has declared that 

freedom of expression, enshrined in Article 10(1), “...constitutes one of the 

essential foundations of a democratic society, one of the fundamental conditions 

for its progress and for the full development of every person. Subject to the 

provisions of paragraph 2, the content of the right to freedom of expression 

extends not only to “information” or “ideas” welcomed with favour or considered 
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inoffensive or indifferent, but also to those which counter, clash or disturb. This is 

required by pluralism, tolerance and the spirit of openness without which there is 

no “democratic society” (Çetin v. Turkey, 13 February 2003).   For the fact is that 

“...there is no democracy without pluralism” (Turkish Socialist Party v. Turkey, 12 

November 2003). 

 

In view of this case-law implementation of the right to freedom of 

expression, enshrined in Article 20(1) of the Spanish Constitution and Article 10 of 

the ECHR, it is beyond doubt that the facts that are declared proven do not imply 

the denial of the capacity of the defendants to freely express their ideas. No 

punishment is meted out for voicing opinions or doctrines contrary to the current 

constitutional status. Nor for advocating an overcoming of the existing political 

framework. The freedom of the defendants, in this respect, remains unscathed. 

Our system does not identify with those others who make militant democracy one 

of their hallmarks (see Constitutional Court decisions 48/2003, 136/1999, 

159/1986).  The same ideas advocated by the defendants have allowed them to 

take part in legislative elections. These secessionist ideas are what continue to 

animate the regional Govern of Catalonia. Their legitimacy is not in question. The 

target of criminal reproach - and this is what we have declared proven - is to have 

annihilated the constitutional covenant, and to do so through the approval of laws 

in open and obstinate contempt of the demands of the Constitutional Court. What 

is sanctioned, in short, is not to give an opinion or advocate a secessionist option, 

but to define a parallel, constituent legality and to mobilise a multitude of citizens 

to oppose the execution of the legitimate decisions of the judicial authority, holding 

a referendum declared illegal by the Constitutional Court and the High Court of 

Justice of Catalonia, the result of which was the necessary condition for the entry 

into force of the law of transience, which implied a definitive break with the 

structure of the State. 

 

Article 10(2) of the ECHR considers legitimate restrictions on freedom of 

expression to be “...such formalities, conditions, restrictions or penalties as are ... 

necessary in a democratic society, in the interests of ... territorial integrity or public 

safety, for the prevention of disorder or crime”. A simple reading of this precept 
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underscores the democratic validity of restrictions aimed at preserving other 

constitutionally legitimate ends. Although we insist on not affecting the material 

content of the defendants’ right to freedom of expression, it should be 

remembered that the defence of territorial integrity and the prevention of crime are, 

according to the precept invoked, legitimate limitations on freedom of expression 

which, in the present case, have not existed in any event. 

 

17.5.2. Right of assembly 

 

The right of peaceful assembly is claimed also to have been violated. The 

statements of case submitted by the prosecuting parties set out, in the view of the 

defences, a conversion into criminal acts of mere acts of protest that are fully 

included within the exercise of the fundamental right of assembly (Articles 21 

Spanish Constitution, 21 ICCPR and 11 ECHR). 

 

The Court cannot agree with this line of reasoning. The legitimacy of the 

right of assembly is beyond dispute. But so is the existence of limits to the 

exercise of this right. A reading of articles 513 and 514 of the Criminal Code is 

sufficient to establish that the Spanish legislature considers some of the actions 

that exceed the legitimate exercise of the rights of assembly or demonstration to 

be criminal. The jurisprudence of the European Court of Human Rights has 

admitted this idea of limitation, although it connects its legitimacy to the validity of 

the principle of proportionality (cf. ECtHR Ezelin v. France 26 April 1991) and to 

the need for it not to imply ideological control over the purpose of demonstrations 

(cf. ECtHR Ivanov v. Bulgaria 20 October 2005 and Popular Christian Democratic 

Party v. Moldova 14 February 2006). 

 

In this case, it is not a question of gauging whether those limitations 

conformed to the constitutional canon that confers legitimacy on them. None of the 

citizens who attended the demonstrations described in the account of facts has 

been charged for that fact. Neither the defendants Mr Junqueras or Ms Forcadell - 

who reinforced with their presence the vindication that animated the protests 

before the headquarters of the Vice-presidency and Department of Economy and 
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the Superior Court of Justice - nor Mr Cuixart or Mr Sánchez - who played a 

central role at those meetings - have been accused of an offence of unlawful 

assembly or demonstration. 

 

No acts of protest have therefore been criminalised. 

 

Anything that expresses disagreement with laws, including those of the 

highest legal rank, against judicial decisions, whatever the level of the organ from 

which these orders or mandates emanate, to advocate their modification, to 

denounce their weak points, even with bitter and disqualifying criticisms that are 

stark or high in tone, is sheltered from the right to protest or to dissent. And the 

legitimacy of these protests is not weakened when they are addressed to the 

central power, to the highest authority of the State or to the Constitution itself. The 

1978 Constitution provides a solid anchorage even to those who denigrate it. 

Proclamations of independence, acid criticism of the Central Government, 

speeches that try to convince that a territory has the right to break ties with the 

Spanish State, arguments advocating for the inhabitants of a given community a 

supposed right to self-determination, mobilizations aimed at supporting and 

promoting those ideas, dissemination of those ideas in the social fabric, support 

and collaboration with politicians who defend and advocate identical ideas, 

protests and demonstrations against actions of public powers that are interpreted 

as damaging those rights that they want to defend, are all legitimate. It is obvious 

that this legitimacy is not questioned in these proceedings. None of these actions 

is apt to trigger a reaction under criminal law. The Constitution itself would be 

called into question if we thought that any of these behaviours can be penalised. 

 

Yet it is equally obvious that nobody can claim to have a monopoly over 

saying what is or is not legitimate, casting into the realm of illegitimacy anyone 

who disagrees with their ideas about self-determination.  And this, in spite of the 

many arguments that have been put forward and that are there, not to defeat 

those who do not think alike, or to superimpose them on legality based on the 

superiority, in wishful thinking, of one legitimacy over another, but to make them 

valid in democratic society and convince them to transfer them, where appropriate, 
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to legality. Also those citizens who profess other conceptions on the so-called 

territorial problem enjoy equal rights. And it is by the same methods – within the 

societal fabric and through institutional policy – that their ability and right to oppose 

those ideas with their own, which they believe to embody legitimacy, must be 

assured.  

But something quite different from dissent, channelled through multiple 

forms of political participation - ontologically different, since the difference is not 

only in degree or intensity, but also qualitative - is active and concerted opposition 

to actions of agents of authority with legal and constitutional backing aimed purely 

and simply at complying with a specific and very specific judicial mandate. The 

strategy deployed, which, to a large extent, was stimulated and encouraged with 

enthusiasm and undeniable convincing and mobilising power by the accused - 

each of them in their own field of action - was deployed to ensure that the 

prohibited vote was carried out, effectively making it impossible, through physical 

interposition, for the agents of authority to act. And this action, undoubtedly, goes 

beyond the boundaries of what must be considered the legitimate right of 

assembly for the externalisation of protest or criticism of the actions of public 

authorities. 

 

In short, the concerted attack on the constitutional bases of the system 

cannot be covered by a cause of exclusion from unlawfulness, using for this a 

multitude of people summoned to obstruct the exercise of the jurisdictional 

function and who are mobilised to make possible a vote declared illegal by the 

Constitutional Court and the High Court of Justice of Catalonia. 

 

17.5.3. Freedom of thought 

 

We likewise reject the purported exonerating effect of the legitimate 

exercise of the right to freedom of thought. Its content, as configured by 

constitutional case-law (see Constitutional Court decisions 120/1990, 137/1990, 

214/1991, 177/2015) and by the European Court of Human Rights (see Stern 

Taulats and Roura Capellera v. Spain, 13 March 2018), cannot cover the facts 

supporting the allegations made for each of the defendants. 
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We must now also insist that the freedom of thought of the defendants has 

remained intact throughout the trial. Their condition of passive party has nothing to 

do with the political postulates that each one of them subscribes to. In fact, they 

have even been able to participate in an election campaign during pretrial 

detention. They have been able to disseminate their ideas and it is these ideas 

that are currently underpinning the government action of the Generalitat. 

 

17.5.4. Right to political representation 

 

17.5.4.1. The brief reference to Article 23 of the Spanish Constitution makes 

it difficult to refer to the right which, in this case, would operate as a justification. 

Constitutional case-law has recognised the intimate connection - also its 

substantive nature - between the various rights that that precept embraces. It is 

the concept of political representation that sustains the right to participation and 

the right to access to public office (see Constitutional Court decisions 161/1988, 

20 September; 24/1989, 2 February and 212/1993, 28 June, among many others). 

 

From the perspective of criminal justification, it is not possible to include in 

the exonerating effect granted by Article 20(7) of the Criminal Code the facts 

attributed to the accused. The exercise of a political office does not legitimise 

actions in clear opposition to interests that are protected by criminal law. In 

addressing the analysis of parliamentary privilege as a cause for justification, we 

have already pointed out the functional limits that are inherent in that prerogative. 

When the right of political representation is now alluded to, without more, the 

obstacles that we have been pointing out for a conception of the political function 

understood as a source of immunity for all criminally sanctioned acts are once 

again taking on meaning. 

 

It is therefore necessary to refer to what has already been discussed above, 

when dealing with the limits to parliamentary inviolability and, in particular, to the 

content of the numerous resolutions issued by the investigating judge, the Appeals 

Chamber and this same Trial Chamber in which we have pointed out, in line with 
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the case-law of the European Court of Human Rights and the Constitutional Court, 

the legitimacy of a limitation of the right of representation provided that it is 

necessary to preserve another constitutionally legitimate and proper purpose of a 

democratic society. 

 

17.5.4.2. This Court, now dispensing with the alleged effect of excluding 

unlawfulness, has previously resolved complaints relating to the breach of the 

same right to political participation, but from the perspective of its judicial 

restriction, derived from the deprivation of liberty agreed upon as a precautionary 

measure. It would not be a question, therefore, of analysing the exonerating 

dimension attributed by the defence to the exercise of the right to political 

representation, but rather the incidence that judicial limitations could project on the 

right to personal freedom and, therefore, on the right to participate in public affairs. 

 

Even if we relax the systematic rigour of our analysis, it is of interest to 

reproduce the legal ground that we adopted in our order of 25 January 2019. Then 

the Court stated: 

 

“... As a prior issue, a clarification must be made to the thesis validated by 

counsel for Mr Sánchez, Mr Turull and Mr Rull, referring to the violation by this 

Court of the doctrine proclaimed by the European Court of Human Rights in the 

sentence Demirtas vs Turkey, of November 20, 2018. It is argued that in the 

appeal filed on 14 December 2018 that doctrine was invoked and the need for a 

specific reasoning on the appropriateness or inappropriateness of alternative 

measures to pretrial detention. This Court, with its silence, is claimed to have 

violated the right to a reasoned decision, with the consequent impairment of 

personal liberty restricted by the precautionary measure of imprisonment. (...) To 

hold that the Court has not spoken on the adequacy of possible alternative 

measures to imprisonment can only be the result of a hasty reading of previous 

decisions. In fact, in our order dated July 26, 2018, in response to the request to 

replace pretrial detention with less burdensome formulas, such as apud acta 

appearances, telematic control, or police surveillance, we said verbatim: “daily 

signatures may cease to be daily at the instant in which the signatory decides to 
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flee.  Police control may relax or display involuntary failures that allow the escape. 

Telematic tracking devices reduce their effectiveness in a territorial area in which 

the freedom of borders and the free movement of persons governs, even if their 

use would make it possible to know the itinerary followed by the defendant in order 

to evade a summons to an oral trial”. 

 

We were also aware of the importance of considering alternative measures 

to pretrial detention when what might be at stake was the influence of that 

restriction of freedom on the full exercise of the right to political participation. We 

reasoned as follows: “The judgment of the European Court of Human Rights 

handed down in the case Demirtas v. Turkey, pointed out by the defence of Mr 

Sánchez, Mr Turull and Mr Rull as a model of inspiration for the democratic 

legitimacy of a precautionary measure, offers an element of special interpretative 

value. Indeed, this decision includes “international contacts” among the factors to 

be taken into account by the judge to assess the risk of escape of persons 

preventively deprived of liberty before trial. This is stated in paragraph 186 of the 

judgment cited, with reference, in turn, to other judgments handed down by the 

European Court, which evoke a fully consolidated doctrine, including the judgment 

of 26 January 1993 in the case W. v. Switzerland. There it can be read that “...as 

regards the risk of flight, the Court has held that it must be assessed with 

reference to a number of other factors, such as the accused’s character, morals, 

assets, links with the jurisdiction and international contacts.” 

 

On the unfeasibility of these alternative measures, we recalled that “...this 

Court already pronounced itself in the order of July 26, 2018, on the possibility of 

substituting pretrial detention for what some defenses then called “modalities of 

relaxation of the precautionary measure” and discarded it based on the provisions 

of Article 508 LECrim. As then, none of the alternative formulas now proposed by 

the defence - police custody in a certain place or internment in a social insertion 

center or in an open section - has the backing of a specific legal provision (cf. 

Articles 529 and 530 LECrim and Constitutional Court decision 169/2001, July 16). 

And, of course, none of them reaches the same level of security when it comes to 

ensuring the presence of the defendants in the oral trial.” 
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The defence teams insisted on the value of the jurisprudence of the 

European Court of Human Rights about a strengthened motivation about the 

reasons that had led to the adoption of a custodial interim measure: “... it also 

refers to the relevance of the European Court of Human Rights’ ruling of 20 

November 2018 in the case of Demirtas v. Turkey, which we have already referred 

to in various passages of this ruling and which, in the view of the defence, has 

degraded the legal value of the motivation by which this Court upheld the various 

measures restricting freedom. ... The factual situation referred to in that decision 

does not present a substantial identity with the present one, beyond the fact that 

the person deprived of liberty as a precautionary measure and the applicant before 

the European Court of Human Rights was subject to a criminal investigation and 

was, like one of the defendants in this case, a member of a legislative assembly. 

On the other hand, it is worth highlighting a fact that singles out and distinguishes 

the two situations that the defence, in their legitimate opposing discourse, seek to 

equalise. Mr Demirtas was an opposition leader whose imprisonment - without 

entering into any other order of considerations regarding the defining notes of the 

Turkish jurisdictional system and the survival of criminal precepts difficult to 

reconcile with the Rome Convention - could lead to a rupture of democratic 

legitimacy. The Court finds, however, that the facts that delimit the subject matter 

of this special case are not attributed by the Ministerio Fiscal, the Abogacía del 

Estado and the Acusación Popular to opposition leaders. On the contrary, most of 

the accused were political leaders integrated into the government of an 

autonomous region in which they assumed the maximum representation of the 

State. They did not express, therefore, the silenced dissenting voice in the face of 

a hegemonic policy that imposes itself without counterweights. The politicians 

remanded in custody as a precautionary measure, whose situation the defence 

teams identify with the captivity of Mr Demirtas, were fully integrated in the 

structures of exercise of autonomous power. The alleged equality between the 

precautionary measures affecting the accused and the imprisonment of the 

Turkish opponent who is at the origin of the judgment of the European Court, is 

considered by the Court as a respectable defensive strategy, but lacking viability 

due to the lack of similarity with the facts that are going to be prosecuted. There is 
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no persecution for ideas. No political stance is criminalised here. In fact, the 

political stance professed by the appellants with such democratic legitimacy now 

sustains the regional government itself and is present in the institutions of which 

most of the defendants were members. A way of thought, a secessionist 

conception of the relations between the powers of the State, is not the matter in 

question. The day-to-day political activity shows the freedom with which these 

ideas are advocated in institutions and in national and international forums of 

political debate.” 

 

By way of conclusion, we stated: “... the political status of the person 

deprived of liberty, according to the European Court’s own reasoning (cf. para. 

231), does not preclude the adoption of a pre-trial detention order, nor does it 

automatically lead to a breach of Article 3 of Protocol 1 to the Convention, even 

where such a measure involves a breach of Article 5(3) of the same Convention. 

What is relevant is the proportionate nature of the measure, for which the 

existence of sufficient safeguards against any arbitrariness must be assessed, as 

well as the possibility that those affected may challenge it. ... In this regard, it is 

relevant to stress that the European Court rules out that the measure of 

deprivation of liberty to which the applicant was subjected violated Article 5(1) of 

the Convention, since, despite the fact that a significant proportion of the charges 

brought against him were directly related to his freedom of expression and political 

opinions, there were reasonable suspicions that he had committed some of the 

offences for which he was charged (see paragraph 169). ... In this context, it is 

clear that the Court, both in this order and in the various decisions previously 

handed down on the personal situation of the defendants, has complied with the 

requirements as to the statement of reasons arising from the judgment of the 

European Court of Human Rights. The Court explained in concrete terms why it 

was proportionate to maintain the measure despite its prolongation over time and 

why other less burdensome measures were insufficient. All this of course starting 

from the condition of parliamentarian of some of the defendants, as well as their 

own personal or family situation (see in this regard, for example, the order dated 

28 September 2018 deciding on the request for freedom of Carme Forcadell or the 

order of 12 September 2018 on the petition for freedom of Mr Forn). 
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17.5.5. Right of association 

 

Counsel for Ms Forcadell includes among the arguments in her defence an 

alleged infringement of the right of association (Article 22 EC). She maintains that 

the fact that she was president of the ANC until May 2015 is the only difference 

between her and the rest of the defendants in the Bureau of the Parlament. 

However, counsel added, “this in itself cannot constitute any crime of rebellion or 

sedition; for as has also been widely manifested, it is an Association with 

exclusively peaceful purposes.” 

 

As can be seen, the reproach is formulated on the terms in which the 

prosecution’s case has been formally stated. Be that as it may, the assessment of 

that fact has not been for the Court a determining element of different criminal 

treatment with respect to other defendants. The verdict, as it has been reasoned, 

takes as a reference the singularity of the contribution of each of the defendants to 

the offence for which the judgment is being formulated. The ANC is an association 

whose legality has not been questioned. In fact, in this same decision we have 

referred to its relevant role in the social fabric of the Catalan community. 

 

17.6. State of necessity 

 

Ms Forcadell’s defence counsel added - without argumentative emphasis - 

the possible applicability of the state of necessity exemption (Article 20(5) Criminal 

Code). Counsel did not specify whether its invocation operated as a cause for 

exclusion of unlawfulness or guilt. Everything seems to indicate that the basis of its 

applicability would have to be linked to the possible collision of duties between 

those who considered themselves the repository of a democratic mandate aimed 

at making possible the right to decide and those who had to ensure legality in the 

processing of legislative initiatives of the Parlament.  

A reference to the case-law of this Court, referring to the codified grounds of 

the state of necessity, is sufficient to exclude its applicability here (cf. Supreme 
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Court decisions 1269/2002, October 2; 1146/2009, November 18; 1216/2009, 

December 3, among many others). 

 
 B) DETERMINATION OF CRIMINAL CLASSIFICATION 
 
 1. Progressive classification of the object of the proceedings 

 

 1.1. We have proclaimed in numerous precedents (cf. Supreme Court 

Judgments 344/2009, 31 March; 214/2018, 28 December; 447/2016, 25 May and 

133/2018, 20 March) that the object of criminal proceedings is progressive 

crystallisation. That which is presented in the investigation stage as a factual 

account constructed from the circumstantial evidence arising from the investigative 

steps gradually paves the way for a factual determination that, ultimately, is now 

proclaimed not with the limitations specific to the first investigation stage, rather, 

with the probationary fullness that the evidentiary acts in the plenary session 

permit. 

 

 This idea is present in Article 299 of the Code of Criminal Procedure, which 

describes investigative proceedings in terms of preparatory aims (“investigate and 

put on record the perpetration of the offences with all circumstances that may 

affect their classification and the guilt of the criminals”), and of safeguarding 

(“ensuring their identification and their pecuniary liabilities”) the objective of the 

proceedings. 

 

 1.2. It is from this perspective that the reading of the different material 

accusatory acts that occur throughout the investigative stage must be approached. 

Its provisional nature becomes evident when the legislator itself creates an 

intermediary stage that allows for the refinement of essential aspects linked to the 

competence of the adjudicative body (Article 666.1 Code of Criminal Procedure) 

and to the relevance of the acts, in terms of classification, that serve as the 

grounds for the ruling ordering formal accusation and the request by the Fiscal for 

the opening of an oral hearing (Articles 627 and 645 Code of Criminal Procedure). 
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 The demarcation of the objective dimension of the proceedings by the 

investigating Judge is paramount for guaranteeing the preservation of the 

separation of the investigation and trial tasks, thus avoiding disturbing 

interferences that could lead to a functional incompatibility -to a loss of objective 

impartiality, in the terminology of constitutional jurisprudence and of the European 

Court of Human Rights- of the trial court Judges. The factual description assumed 

by the investigating body is that it must serve the Fiscal and the prosecutions for 

the formulation of their provisional findings. 

 

 This Court, therefore, must limit itself to assessing the intentions of the 

prosecutions asserted in these proceedings. No other. We are not affected either 

by previous facts that have not been incorporated into the object of the 

proceedings, or actions subsequent to the conclusion of the trial that, by definition, 

exceed the limits of our capacity for judgment. There are undoubtedly different 

facts linked to those that are the object of analysis here that deserve assessment 

by the competent Court - which is not this one - and which have, sometimes in a 

fragmentary and sometimes in a more substantial manner, revealed themselves 

over the course of the evaluation of the evidence. But they were and are of interest 

only in terms of how much they can hold influence over those subject to trial, and 

not as a specific object of our judgement. 

 

 Likewise, it is the case that others may have participated in the acts that are 

the object of trial, but due to the delimitation of competence it does not correspond 

to us to try them either. They are separate from the procedural debate undertaken 

in these proceedings, which cannot evidentially condition others - no positive first-

ruling procedure exists in criminal proceedings beyond the exception raised by 

one of the perpetrators, and which would only be of benefit to the defendant. Our 

verdict neither predetermines the direction of other trials nor other responsibilities. 

It does not connect to other courts, save in the way that any criterion of a higher 

court can be taken into consideration by lower courts in a system where the 

decisions of the latter are reviewed by the former. 
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 This Court, aware of its duty only to decide on the claims asserted before it, 

has made a special effort in self-control to pronounce solely on the relevant 

matters in terms of this decision and not on others - factual or relating to legal 

assessment - which would not alter the profiles of our legal analysis one iota. The 

accusatorial principle and prior delimitation of competence mark out the territory 

within which our jurisdictional authority must move in casu; it cannot go beyond 

either the intentions of the prosecuting parties or the framework outlined by the 

investigative proceedings - formal accusations - and definitively set following the 

resolution of the aforementioned articles. Competence is determined in an ex ante 

hearing on the objective of the prosecution and which does not prejudge its 

reasonableness, already supported by the formal accusation, or its viability, which 

can only be decided following the plenary session. This delimitation of competence 

cannot be reverted or affected by the final decision. The  prosecutions called on us 

to decide whether these specific defendants - not other possible participants who 

have remained at the margins of the joint trial before this Court as they are 

considered separable - had committed a number of specific offences - rebellion, 

sedition, misappropriation of public funds, participation in a criminal organisation, 

disobedience. Procedural law attributes competence to this Court to decide on 

these offences jointly presented by the prosecutions, and the participation of these 

specific defendants therein. No other could make pronouncements, be they 

negative or positive, on the responsibility of these persons - a number with 

parliamentary privilege, others with ex ante participation, which could not be aired 

separately - regarding the acts the prosecutions attributed to them. 

  

 There is not going to be a complete acceptance of the objectives of the 

prosecutions. But the competence to reject them or not assume them in those 

points where we remove ourselves from them is attributable solely to this Court. 

None other would be able to decide, once the formal accusation was final, that the 

acts charged to a few with parliamentary privilege and attributed to others without 

parliamentary privilege who were held to be closely involved with the former, are 

not constitutive of an offence of rebellion or misappropriation of public funds, which 

will be explained. We are only to pronounce on the specific acts attributed to each 
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of the defendants. We cannot even consider whether these responsibilities could 

be projected onto persons who are not accused of them here. 

 

 1.3 The ideas already put forward of a progressive crystallisation of the 

object of the proceedings and, above all, the preparatory nature of the 

investigative proceedings make it perfectly explainable that the proclamation of the 

determination of criminal classification places us, as a trial body, in a singular 

position, with a privileged position as regards the sources of evidence offered for 

our assessment and whose practice has been carried out over four months of oral 

trial sessions. 

 

 Our distance from the investigative material gathered by the Honourable 

Investigating Judge is a compulsory guarantee placed at the service of the right to 

a fair trial that our constitutional system affords to all defendants (arts. 24.2 

Spanish Constitution and 6 European Charter of Human Rights). The legal 

characterisation of the acts that we now declare must be interpreted as the 

jurisdictional separation of genuine acts of evidence that have been carried out 

before us and that have been filtered by the principles of immediacy, contradiction, 

publicity and defence (cf. Article 741 Code of Criminal Procedure). The supported 

legal subsumption, both by the ruling ordering formal accusation and the 

provisional conclusions of the Fiscal, the acusación particular and the acción 

popular are the response not to evidentiary acts, but to investigative measures. It 

is not necessary to reason their provisional nature. It is present in all those 

precepts that refer to the functionality of the investigation stage (cf. Articles 299, 

311, 314, 777 Code of Criminal Procedure), in the possibility of presenting 

alternative accusatory conclusions (Article 653 Code of Criminal Procedure) and, 

in short, in the possibility of a modification of the provisional conclusions, in view of 

the result produced by the evidence examined (Article 732 Code of Criminal 

Procedure). 

 

 And this requirement, linked to the nature of the investigation stage itself, 

has been present, not just in those legal principles, but in numerous rulings issued 

by this Court, by its Investigating Judge and by the Appeal Court. 
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 1.3.1. In effect, in the ruling admitting the indictment preferred by the Fiscal, 

we gave grounds in the following terms: “ in the incipient stage of the proceedings 

at which this ruling is inserted, we confirm that the Public Prosecutor alludes to the 

existence of an offence of rebellion with an extensive argument aimed at justifying 

the concurrence of violence. […] We have stated in numerous rulings that criminal 

proceedings are crystallised progressively. The reality of the acts charged will be 

confirmed or denied, in view of the investigative measures ordered by the 

investigating judge, over the course of the proceedings. And this will be the 

moment when it is possible to specify - in the first case - if these acts are 

susceptible to be integrated into the demands of the criminal definition outlined in 

Article 472 of the Criminal Code or, on the contrary, they must be subsumed in 

Articles 477 and 17.7 of the Criminal Code, which punish conspiracy to effect a 

rebellion, an offence that, by definition, the elements of the classification projected 

are not fulfilled as the conspirers do not reach the truly preparatory stage. 

 

 There is allusion, as an alternative and in the event that the existence of the 

offence of rebellion cannot be confirmed, to a hypothetical offence of sedition 

outlined in Article 544 of the Criminal Code. Also cited is the existence of an 

offence of misappropriation of public funds, defined and sanctioned in arts. 432 et 

seq. of the Criminal Code, in the sense that the defendants are accused of having 

permitted public funds to be made available to carry out the illegal referendum. 

 

 The decision we now make is based exclusively on the affirmations of the 

indictment. Our evaluative sphere as the Admission Chamber imposes it thus. This 

ruling does not take each and every one of the factual and legal assessments set 

forth in the criminal action for granted. It is for the judge called upon to assume the 

investigation who must order the undertaking of the measures essential for the 

precise knowledge of the facts and their initial subsumption”” (Supreme Court 

Ruling 31 October 2017). 
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 We referred to this resolution in our ruling of 18 December 2017, 

underlining the open and provisional nature of all legal classifications during the 

investigation stage. 

 

 1.3.2. In the ruling of 9 November 2017 the Investigating Judge himself 

reasoned it thus: “… the impossibility of carrying out a closed hearing to legally 

classify the acts when the investigation begins is evident. Corroborating in a 

consistent manner that the actions or omissions understood as typical have 

occurred, clarifying the circumstances surrounding them, uncovering the specific 

behaviour of the individuals under investigation, and the very different nuances 

that can have an influence in the process of the subsumption of the facts in the 

different criminal precepts, cannot be reached until the investigative steps leading 

to them have been carried out (Article 299 LECrim)”. 

 

 Legal Ground 10 of this same resolution adds: “….the foregoing does not 

exclude the possibility that the facts may integrate criminal occurrences of a lesser 

punitive rigour than the offence of rebellion outlined. […] All of the suspects have 

stated that it was never their intention to carry out a process that contained acts of 

violence (...), and it is certain that the most explicit connection of the political 

leaders with the movements of citizens is not in conflict with the defence, 

regardless of the existence of elements casting it in doubt, such as the fact that 

many of them were present when 40,000 people blockaded the legal commission 

that carried out the search at the Regional Ministry for the Economy. The possible 

consideration that the behaviour of the defendants does not include an 

instrumental utilisation of violence would not exclude the possibility of subsuming 

the acts in the offence of sedition, contemplated in articles 544 et seq of the 

Criminal Code. There was public mobilisation, and the circumstantial evidence put 

forward that the protagonists of the so-called process for the independence of 

Catalonia drove and controlled these mobilisations makes it possible for these acts 

to be integrated into a criminal definition that adds as sole demands: a) the 

intentionality of impeding the application of the laws and b) doing so outside of the 

channels authorised by the legal system”. 
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 In Legal Ground 14, justifying the legitimacy of a restrictive precautionary 

measure of imprisonment of one of the defendants, the idea of a legal 

classification subject to the gradual unfolding of the proceedings again becomes 

apparent: “… the inherent unlawfulness in this initial position is contemplated by 

the legislator from the punitive aggravation outlined in Article 473 of the Criminal 

Code for the offence of rebellion, and Article 545 in the event that it finally 

becomes appropriate to adjust the criminal classification of the acts to the offence 

of sedition”. 

 

 The reflection on the provisional nature of all determinations of subsumption 

again becomes present in the ruling of the Honourable Investigating Judge of 4 

December 2017. As well as referring to the above transcribed points in the 

resolution of 9 November, there is insistence that “...from this circumstantial and 

temporary observation of the acts that are the object of the prosecution, and 

subject to the possibility of the factual accreditations leading to support the 

divergent classification, the initial concurrence of all of the elements that require 

the classification of rebellion that the Public Prosecutor argues in its prosecution is 

established”. 

 

 In Legal Ground 4 there is an insistence on the interim nature of the 

determination of criminal classification, alluding to the existence of: “… a group of 

individuals (Strategic Committee) who have performed a determined function of 

how and when to carry out each of the actions of the process and, as a result, the 

violence and disturbances set out in the previous ruling (growing citizen 

mobilisation, in accordance with the aforementioned), and which are elements that 

constitute the essence of the offences of rebellion or sedition under investigation”. 

 

 In the ruling of 11 January 2018, the Honourable Investigating Judge begins 

Legal Ground 4 with the following discourse: “… there are already a number of 

resolutions from this Court in which it has been argued that the acts under 

investigation may be constitutive of an offence of rebellion from Articles 472 et seq 

of the Criminal Code, subject to the investigation also being able to reflect that the 

acts may be subsumed into conspiracy to effect a rebellion from Article 477 of the 
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Criminal Code or, where appropriate, from Articles et seq., which classify the 

offence of sedition.”. 

 

 Up to the ruling ordering formal accusation issued on 21 March 2018, the 

provisional circumstantial evidence concerning the acts and, as a result, the 

undefined nature of the legal characterisations aiming for subsumption, have been 

made explicit in different rulings. Subsequent to this date, the ruling of 9 May of 

the same year, issued by the investigating judge himself upon resolving the motion 

for reform lodged against the ruling ordering formal accusation, served as a 

reminder that a resolution ordering the staying of proceedings would be imprudent, 

given that “...the hypothetical consideration that the violence lacked the functional 

capacity to achieve the pro-independence aims would not lead to the staying of 

the proceedings postulated in some of the challenges. Not because this decision 

exceeds the procedural functions bestowed upon the investigating judge in 

ordinary proceedings, rather, because as stated, the purpose of the ruling ordering 

formal accusation consists in defining the acts that are the object of the trial that 

could be ordered in the intermediate phase, and the acts contained in that the 

challenged ruling, however much they are evaluated in the sense postulated in the 

motions, do not exclude the possibility of the prosecutions containing an 

accusation of sedition, from Article 544 et seq. of the Criminal Code”. 

 

 This is nothing more than the consequence of the singular nature of the 

investigative stage and the necessity for the conclusion of a now-definitive 

determination of criminal classification stage, following the proving and disproving 

efforts offered by the parties, to occur in the plenary session. 

 

 1.3.3. The need to keep this methodological premise in view in order to be 

able to understand the conclusion of the determination of criminal classification 

stage has surfaced, time and time again, in the resolutions of the Appeal Court. In 

effect, in the ruling of 5 January 2018, upon the resolution of an appeal against a 

precautionary measure of preventive detention, as well as an explicit reference of 

the possibility that the acts, once tried, would constitute an offence of rebellion or 

conspiracy to effect a rebellion, the following was added: “… neither these articles 
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of the Criminal Code criminalise, nor is it the purpose of the challenged ruling, the 

defence of a specific political project or an opinion of this type, rather, determined 

ways, in the case of the offence of rebellion, public and violent, of attempting to 

reach a number of specific objectives, or the employment of the public and 

tumultuous uprising, for the aforementioned finalities, in the case of the offence of 

sedition. […] In order to sustain the consistency of the attribution, without losing 

sight of the initial moment in the criminal proceedings we find ourselves in, it is 

necessary, regarding the offence of rebellion, to rely on circumstantial evidence of 

the existence of violent acts for the purpose of obtaining that purpose; and, on the 

other hand, to also rely on circumstantial evidence linking the appellant to such 

violent acts. Or, regarding the offence of sedition, in the same manner regarding 

acts it is possible to consider as public and tumultuous uprising for the purposes 

outlined in the precept”. 

 

 The Appeal Court makes further specific mention of the offence of sedition 

in the rulings of 17 May and 18 June 2018, both appeals against precautionary 

measures ordered by the Investigating Judge being rejected. 

 

 The Appeal Court ruling, which rejected the appeal against the ruling 

ordering formal accusation issued in the proceedings, is especially significant for 

these effects. Regarding the complaint of the defences about the unjust 

subsumption of the acts into Article 472 of the Code of Criminal Procedure, the 

Court explains: “… the question cannot be, at this time, whether the acts contained 

in the formal accusation “are” constitutive of an offence of rebellion, as it does not 

proceed to carry out a definitive classification now; rather if, starting out from the 

existence of rational evidence of their existence and the participation of the 

defendants therein, “could be” rationally classified in this way. Or, in other words, if 

such a classification can now definitively be discarded or whether, on the contrary, 

there are consistent reasons for sustaining it. […] We already gave warning (…) 

that the time to definitively establish whether the violent acts could be linked to all 

of the defendants, or if the entity of violence employed was sufficient to consider 

that the uprising of the autonomous regional authorities against the constitutional 

order met the characteristics specific to an offence of rebellion was not then, and it 
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is not now upon resolving the appeal against the ruling ordering formal accusation. 

The available circumstantial evidence permits it to be considered that this 

classification is, at this procedural stage, sufficiently reasonable for it not to be 

completely discarded”. 

 

2. The legal subsumption of the acts as an outcome of the evidence 
discussed in the oral trial 
 

 2. The debate on the legal classification of the acts, therefore, can be no 

other than that on the evidence presented in the trial. It thus pays homage to the 

principles that confer legitimacy to the exercise of the judicial role, avoiding the 

taking into consideration of that which, at the time, were only investigation 

proceedings that, due to their very nature, are unsuitable for substantiating our 

conviction. The conclusion we reach about the acts being constitutive of such 

offences of sedition, misappropriation of public funds and disobedience, and which 

do not integrate the offences of rebellion and unlawful organisation, is the 

pondered and unanimous outcome of the weighing of the evidence of the acts and 

their compatibility with some of the precepts upon which an accusation has been 

formulated. The factual determination having been proclaimed, the subsumption of 

one criminal figure or another is determined by its capacity to satisfy the criminally 

defined structure -objective and subjective definition- of the offences that have 

provided the foundation for the respective prosecution proposals of the Fiscal, the 

Abogacía del Estado and the acción popular. 

 

 3. The acts do not constitute an offence of rebellion 

 

 3.1. The acts legally constitute an offence of sedition, and do not fall within 

the offence of rebellion, as characterised by the Fiscal and the acción popular. 

 

 Article 472 of the Criminal Code establishes that “those individuals are 

guilty of the offence of rebellion who revolt violently and publicly for any of the 

following purposes: 

 

1. To totally or partially revoke, suspend or modify the Constitution. 
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2. To relieve or deprive the King or Queen, Regent or members of the 

Regency of all or part of their prerogatives and faculties, or oblige them 

to execute an act contrary to their will. 

 

3. To impede the free holding of elections for public posts. 

 

4. To dissolve the General Courts, the Congress of Deputies, the Senate 

or any Legislative Assembly of an Autonomous Region, impede their 

meeting, deliberating or resolving, oblige them to pass a resolution or 

remove them of their responsibilities or competencies. 

 

5. To declare the independence of a part of national territory. 

 

 6. To substitute the Government of the Nation or the Governing Council of 

an Autonomous Region for another, or of any of their members of their faculties, or 

impede them or restrict their free exercise, or oblige any of them to carry out acts 

contrary to their will. 

 

 7. To remove any type of armed force from the obedience of the 

Government”. 

 

 Article 473 adds: “1. Those who, inducing the rebels, have promoted or 

sustain the rebellion, and its ringleaders, shall be punished with a sentence of 

imprisonment from fifteen to twenty-five years and absolute disqualification for the 

same period; those who act as subaltern commanders, with a sentence of 

imprisonment from ten to fifteen years and absolute disqualification from ten to 

fifteen years, and mere participants, with a sentence of imprisonment from five to 

ten years and special disqualification from public employment or office for a term 

of six to ten years. 

 

 2. If weapons have been used, or if there has been combat between the 

rebellious force and the sectors loyal to the lawful authority, or when the rebellion 



 

259 
 

has caused criminal damage to publicly or privately owned property, cutting off 

communications via telegraph, telephone, radio waves or railway, or of any other 

kind, with serious violence against persons, demanding contributions or diverting 

public funds from lawful investment, the prison sentences shall be, respectively, 

twenty-five to thirty years in the first instance, fifteen to twenty-five years in the 

second instance and ten to fifteen years in the last instance”. 

 

 3.2. In the sphere of the objective classification, an uprising tendentially 

aimed at the perpetration of the offence of rebellion demands the presupposition 

that it be public and violent. 

 

 Violence constitutes, therefore, an essential element of the definition. The 

legislator employs an adjective - violent - to describe the typical action that 

assimilates uprising from Article 472 of the Criminal Code. However, without the 

need to resort to historical jurisprudential interpretations that have spiritualised this 

expression to the maximum - up to identifying it with violence over material things, 

vis in rebus - , it is certain that in the criminal code, the ordinary use of the 

adjective “violent” comprises not just acts projected on persons with the 

requirement of physical contact, but also psychological violence, equivalent to 

serious intimidation. The employment of psychological violence cannot be 

disregarded as an integral element of the offence of rebellion. We do not postulate 

an analogous interpretation designed to correct deficiencies of legislative 

technique that may encourage criticism for a hypothetical infraction of the principle 

of maximum certainty. It simply involves attending to the objective of the criminal 

definition, which authorises a conclusion that makes it possible to incriminate 

bloodless but intimidatory revolts or uprisings that fail to reach their aim, and which 

do not undertake physical acts of violence of certain magnitude. 

 

 Those who disagree with this interpretation invoke the argument that when 

the legislator wishes to encompass not just physical violence, but also intimidatory 

violence, it does so expressly in the corresponding criminal definition, up to the 

point of including a reference that is explicit and alternative to violence, 

intimidation and threats (cf. Articles 144, 172.bis, 179.11, 180, 181, 183.2 y 
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4c),187, 188.2, 202, 203, 232, 237, 242, 243, 245, 268, 284, 311.4o, 455, 464, 

469, 470, 489, 490, 403, 498, 504, 522, 523, 550, 554.2 and 3, 557, 607.bis.9, 

616.ter of the Criminal Code). 

 

 Nevertheless, the existence of precepts that allude to alternative executive 

methods does not allow for the conclusion that, always and in any event, when the 

legislator employs the term “violently” it is excluding compulsory violence. This 

simple grammatical significance of the adjective “violent” includes a reference to 

compulsory violence in its different meanings. And more importantly, other 

precepts coexist that reinforce the extensive interpretation sustained by the Court. 

In effect, Article 173.3 of the Criminal Code stipulates that “...To determine the 

habitualness referred to in the preceding paragraph, the number of proven acts of 

violence shall be considered...” The circumstance arises that the offence has 

previously been described as the exercise of physical or psychological violence. 

Article 515 of the Criminal Code, in defining unlawful association, includes it in 

those that “employ violence or attempt to alter or control personality in order to 

achieve their aims” The fact that unlawful associations include those that employ 

intimidatory means is, however, not in doubt. A negative response would leave all 

mafia organisations that, for example, base their revenue strategy on intimidatory 

formulas, outside the criminal definition. Article 170 punishes those who “publicly 

claim responsibility for violent acts on the part of terrorist organisations or groups”. 

It does not appear logical to sustain that the intimidatory actions of terrorist 

organisations remain outside this criminal definition. 

 

 The existence of violent acts throughout the process of secession has been 

sufficiently accredited. Mass mobilisations, mainly occurring on 20 September 

2017, at the service of the aim subscribed by the defendants, are recorded in the 

proven facts. They were mobilisations that overstepped the constitutional limits of 

the right to assembly and protest, and created the coercive and intimidatory 

atmosphere necessary to force the Judicial Police to cease the transferral of the 

detainees to the location where the entry and search was to take place by order of 

the court. The need for physical protection for the public officials commissioned by 

the Judge of Court of Investigation no. 13 in Barcelona, provided in the case of the 
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incidents outside the Regional Ministry for the Economy by the Mossos 

d’Esquadra, is a proven fact. 

 

 The factual determination also makes reference to the incidents that took 

place on 1 October in different locations throughout Catalonia, in which “...there 

were confrontations between members of the security forces and citizens who 

were participating in the vote, who attempted to prevent the fulfilment of the legal 

ruling in the possession of the officers at any cost”. We have taken as proven that 

“...the confrontation between citizens and officers of the law resulted in injuries 

that, in a number of cases, demanded medical attention”.  

  

 But, while violence indisputably occurred, this is insufficient to proclaim that 

the acts constitute an offence of rebellion. To resolve the determination of criminal 

classification with a “yes” or “no” to the question of whether or not there was 

violence would be to adopt a reductionist approach that – however much it may 

have caught on elsewhere – this Court cannot espouse. Violence must be 

instrumental, purposeful, and directly intended, without intermediate steps, to 

achieve the ends that the rebels pursue. The Fiscal places the initial background 

to the movement it classifies as rebellion in the year 2012. It outlines a period of 

five years up to the approval, in September 2017, of the legal transition and 

referendum laws. The creation of a parallel legality, conceived in order to violate 

the Constitution of 1978, the announcement of the holding of the referendum, its 

date and the question that was to be put to the consideration of the electorate, 

occur prior to the paradigmatic acts of violence, which are situated on 20 

September and 1 October of the same year. It would involve, therefore, acts of the 

culmination of a process, not acts instrumental in making something a reality that 

was already a reality. This assertion does not seek to underestimate the legal 

significance of these violent and mass acts of opposition to the fulfilment of legal 

rulings. It merely seeks to adjust the analysis of the structure of the offence of 

rebellion to the singular demands of criminal law filtered by the principles that feed 

our constitutional system. 
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 We have not just put forward a reminder of the need for violence to be 

instrumental, prearranged for the objectives of the offence. We have also stated 

that it must be functional. And here, while considering the question of which 

offence applies, we encounter a further obstacle: the acts planned and performed 

were wholly inadequate to impose de facto territorial independence and the repeal 

of the Spanish Constitution in Catalan territory. Put differently, the violence must 

be intended to achieve secession, rather than merely to create a climate or bring 

about a scenario in which subsequent negotiation becomes more likely. 

 

 A benchmark that is essential for calibrating the true existence of the 

offence of rebellion is the legal right protected by Article 472 of the Criminal Code. 

It is an offence against the Constitution. Therefore, any type of infringement of the 

constitutional provision is insufficient for the behaviour to reach the degree of 

severity appropriate for the demands of proportionality required by the specified 

punishment. The proscribed risk must concern the essential core of the democratic 

system established and guaranteed by the Constitution. Needless to say, territorial 

secession, without the prior reform of the constitutional text, would incur this 

relevant degree of criminal definition. 

 

 As such, it is with the reference to this legal right that it must be evaluated 

whether the behaviour is effectively functional to the point of potentially creating a 

risk to this legal right. The effective potential of the acts of the perpetrator is the 

line that differentiates the criminally relevant behaviour from the mere 

dissemination of a discourse that postulates a political option that comprises any 

of the aims stipulated in Article 472 of the Criminal Code and, in particular, with 

territorial secession from the State. The offence arises when it moves from the 

political expression of the desire of those aims or, alternatively, of the theoretical 

defence of its excellence, to the active procurement of its attainment, but in such a 

way that the objective adaptation ex ante between the acts and the criminally 

relevant objective is unequivocal. 

 

 And the addition of illegality in this objective derives from the defined modes 

of behaviour: public and violent uprising. We have pointed out supra that, in 
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accordance with its strictly grammatical significance “violent” means, according to 

the RAE [Royal Spanish Academy] dictionary, the use of force to achieve an aim, 

especially to dominate someone or impose something. Even in the systematics of 

the Criminal Code “violence” is used in a wider sense than that delimited as 

aggression or physical force (cf. Articles 170, 173.2 and 515.2). The definition 

demands that this tumultuous and violent behaviour be directly linked to the 

achievement of the purpose identified by the statutory definition of the offence. As 

we have already indicated, the proven facts describe moments of obstruction of 

the enforcement of jurisdictional decisions in which, despite being labelled as 

violent, the force or, alternatively, aggression, was not functional in the direct 

achievement of the criminally defined aim, rather, to make the objective pursued 

by the defendants viable. The criminally relevant violence of the offence of 

rebellion is only that which is linked to the time it directly occurs with the objective 

constituted by the criminally defined aim. 

 

 It has been stated that rebellion is an offence that is only punished if it fails. 

From a perspective of principled systematic coherence, this classification situates 

the definition in the terrain of “attempts” taken into consideration by criminal law as 

anticipated modalities of commission. This, in correlative terms, supposes the 

exclusion of criminal relevance in those cases, if not of inefficiency, of lack of 

suitability or considerable ineffectiveness, now ex ante, which would prevent it 

being affirmed that the criminally defined demand of setting the execution in 

motion has been met. 

 

 The statutory instruments that the defendants enacted were deprived of 

legal force by a decision of the Constitutional Court. The attempt to break away 

was finally frustrated by the mere exhibition of the pages of the Official State 

Gazette [Boletín Oficial del Estado], announcing that the measures under Article 

155 of the Constitution were to be applied to the Autonomous Region of Catalonia. 

This event prompted some of the defendants to take flight. Those who chose to 

stay, whether as a personal decision or because the precautionary custodial 

measures worked as intended, unconditionally gave up the adventure they had set 

out upon. Moreover, the powers of provisional direct rule given by the Senate to 
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the Government of Spain under Article 155 of the Constitution were applied, from 

the first, peacefully and without hindrance. 

 

 Despite the defendants’ rhetoric, as a matter of fact the measures 

ostensibly designed to bring about independence as promised were manifestly not 

up to the task. The State at all times retained its control of military, police, judicial 

and even social force. And, by doing so, it made any bid for independence a mere 

pipe-dream. The defendants were aware of this. The State acted, therefore, as the 

sole holder of democratic legitimacy to protect the sovereign unity from which such 

legitimacy emanates. 

 

 From the perspective of criminal academic discussion, the offence of 

rebellion is classified as one of anticipated commission. The anticipation of the 

criminally defined features of a specific aim in the acts carried out by the 

perpetrator allows for the construction of the criminal definition in such a manner 

that the protective barrier intended by the criminal punishment is brought forward 

along with it. The moment of commission is anticipated regarding the possible 

obtaining of that which was the aim of the perpetrator. This has brought a sector of 

the doctrine to situate these offences in the category referred to as offences of 

interrupted outcome. As we already had the occasion to point out in the ruling that 

put an end to the Articles of prior pronouncement brought by the defences, the 

result is projected on the determination of the legal definition of the acts of the 

perpetrator, but without a requirement that its materialisation has been achieved. 

Certainly, the offence of rebellion does not constitute an offence that demands that 

the legal right the definition seeks to protect be damaged, namely, the Spanish 

Constitution as a guarantee of democratic values and principles, or the territorial 

integrity of the Spanish state. The definition arises from the point that such legal 

rights are put in danger. But, again, the danger must be real, not a mere figment of 

the defendant’s, and not a misleading device to encourage mass demonstrations 

by citizens who believed they were witnessing the historic act of the foundation of 

the Catalan Republic, whereas in reality they had been recruited as a tactically 

essential element of the defendants’ true aims. Mass participation in an event 

passed off by the defendants to the public as the way to exercise the “right to 
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decide” – the form of words used as an adaptation of the right of self- 

determination – was none other than the strategic formula of political pressure that 

the defendants intended to exert on the national Government. 

 

  It is clear that the insurgents lacked the most elementary means to 

overcome the State, if that was their intention, equipped with sufficient legal and 

material instruments to make, without particular effort, the uprisings described in 

the proven facts, innocuous. And they knew it. 

 

 The criminal definition of rebellion, as an offence of endangerment, cannot 

be limited to the mere wilfulness of the perpetrator. A democratic legal system can 

only provide a criminal response to behaviours that effectively damage legal rights 

that deserve a protection of that type or, at the least, that imply an effective risk of 

damage. The principle of offensiveness demands it unavoidably so. 

 

 3.3. The breaking of the elements of the objective definition of Article 472 of 

the Criminal Code would be in itself sufficient to exclude this legal classification. A 

type of violence - which existed and which we have as such declared as proven - 

which cannot be classified as functional, prearranged or instrumental, does not 

fulfil the demands of the definition of the offence for which the Fiscal and the 

acusación popular are bringing a prosecution. But even beyond the conclusion led 

to by the analysis of the elements of the objective definition, the examination of the 

subjective definition results in the same solution. 

 

 The aim of the project of the defendants was not to directly link their acts to 

the effective establishment of a legal system such as that designed in the 

parliamentary decisions reflected in Laws 19 and 20 of 2017. In reality, the 

intention was to convince a third party, the democratic Government of Spain, to 

negotiate with the Govern de la Generalitat the way of achieving the independence 

of a part of Spanish territory with regards to Spain. In the words of the co-

defendant Mr Vila in the oral hearing, what they were attempting was to “tighten 

the string without breaking it”. 

 



 

266 
 

 When laying their plan for independence the defendants knew from the very 

first that there is no legal framework for secession achieved merely as a fait 

accompli, with no support other than a statute of purported constitutional rupture 

that loses its effect as soon as it is enacted. The defendants knew that a 

referendum without the slightest safeguard of legitimacy or transparency for votes 

to be tallied would never be approved by genuinely impartial international 

observers. In short, they were aware that breaking away from the State demands 

something more than obstinately repeating slogans aimed at a part of the general 

public that naïvely trusts the leadership of its political representatives and their 

ability to lead them to a new State that exists only in the imagination of its 

promoters. 

 

 When evaluating the absence of a true willingness to afford true efficacy to 

the result of the tumultuous referendum, it is especially significant that on 10 

October the President of the Autonomous Region of Catalonia, after proclaiming 

the result of the consultation - of course not accredited as veracious from 

internationally shared standards - left the declaration of independence in 

suspension. And on 27 October, with the occasion of the vote in the Parlament of 

the proposal reflected in the “factum”, the co-accused demarcated in a well-

considered manner, on the one hand, the rhetorical pro-independence component, 

and on the other, the specific content of the resolutions inserted at the end of the 

declaration. The co-defendant, Ms Forcadell, took care to insist on presenting it 

thus. 

 

 Other sources of evidence confirm this idea of feigned leadership to achieve 

the independent republic. 

 

 In effect, the former President of the Generalitat, Mr Artur Mas, stated in the 

oral trial that what was made clear in the political meetings prior to the events was 

a willingness to reach agreement with the State. He thus referred to a “restricted 

committee” comprising three people: Mr Mariano Rajoy, Mr Alfredo Pérez 

Rubalcaba and Mr Mas himself. Despite this, the latter admitted that what 
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occurred on 1 October was not that which was outlined in the roadmap already 

designed in March 2015. 

 

 Especially significant along a similar line is the fact that the political leader 

Ms Marta Pascal stated that she was always in favour of calling elections in 

October 2017, and was against the unilateral declaration of independence. 

 

 Ms Neus Munté - who from June 2015 to July 2017 was spokesperson for 

the Government of Catalonia and from January 2016 to July 2017 took the role of 

Minister of the Presidency of the Autonomous Regional Government of Catalonia - 

declared in the oral trial that only a situation of dialogue was contemplated. 

 

 And even more significant, if that is possible, is the declaration of Mr Iñigo 

Urkullu, Lehendakari of the Basque Government - who brought to light the request 

of Mr Puigdemont that he “mediate” between the Generalitat and the President, Mr 

Rajoy. And, although he would not accept his intervention to be considered 

“mediation” as such, Mr Puigdemont made clear in the last days of the month of 

October 2017 his willingness to avoid a declaration of independence. And if in the 

end he did not call elections, as he had announced, it was because, in his words, 

“his people” had not permitted it. 

 

 The acts carried out had, in effect, a persuasory objective as regards the 

Spanish Government. A sine qua non condition for repeal of the applicability of the 

Spanish Constitution, which would only apply to the territory of Catalonia, would be 

other acts in which third parties - the Spanish Government - had a decisive role, 

distinct from the acts of the procés carried out by the defendants. They would 

reinforce their strategy with the support of the citizen mobilisation, which they 

would call upon insistently, despite this being via the deceptive message that the 

result of their participation would be binding for the independence promised in 

vain. 

 

 A subjective element essential for the criminal definition targeted by the 

accusations is thus excluded, that is, that the independence and constitutional 
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repeal are the true aim sought as a direct effect of the uprising, which is a premise 

of the criminal definition. The proven facts show that the defendants were aware of 

the illegality of the process they were driving forward, not just because of the final 

objectives, but also due to the means designed in their defiant strategy of 

persuasion. 

    

 Although the method was only configured to break the will of the 

Government of Spain politically - logically contrary to the ultimate aims of 

secession - it included a referendum initiative that was patently illegal, which made 

the high probability that violent incidents would occur objectively predictable. This 

illegality in the realisation of different acts was revealed in the decisions of the 

Govern de la Generalitat, in the parliamentary resolutions and in the actions the 

citizens were called to participate in, described in the proven facts. It was an 

illegality that the Constitutional Court systematically and repeatedly declared as 

such and which gave rise to judicial actions ordered by Court of Investigation No. 

13 of Barcelona and the Supreme Court of Justice of Catalonia. 

 

 But also deriving from the proven facts is the concealed certainty of the 

defendants, hidden from the assembled citizens, that in no event would the 

intended territorial secession be consented to without the approval of the 

legitimate Government of (all) Spain. And their proclamation, without this consent, 

would only enter in the plan of the defendants in an apparently political manner, 

but without real and appreciable legal effect. 

 

 It cannot thus be ignored that this sought-after intervention of subjects who 

held the legitimate institutional power of the Spanish State, and who diverged from 

the self-styled conspirators, would constitute, if achieved, an interruption of the 

causal nexus between their behaviour and the desired independence. In effect, the 

sought-after intervention of the Spanish Government, voluntary rather than a result 

of persuasion, would impede returning to the behaviour of the defendants as a 

normative cause of independence and the desired constitutional repeal. As a 

result, the decisions implying secession, dispensing with the question of their 
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legitimacy, would not objectively be attributable to the accused and thus make 

them perpetrators of the offence of rebellion. 

 

 All of the foregoing inexorably leads to the acquittal of the defendants 

regarding the attributed offence of rebellion. 

 

 4. The acts constitute an offence of sedition 

 

 4.1. The rejection of the offence of rebellion obliges us to carry out a 

balanced analysis of the possible characterisation of the acts as constitutive of an 

offence of sedition, an accusatory theory formulated by the Abogacía del Estado 

and which is also present in the prosecution brought by the Fiscal. 

 

 The exclusion of the offence of rebellion as a final proposal for the 

determination of subsumption occurs, as we have argued, due to the lack of a 

violence that is instrumental, executive, prearranged and with a potential 

appropriateness for the achievement of secession. But also, especially, due to the 

lack of effective willingness to make one of the aims established in Article 472 of 

the Criminal Code a reality. The structure of the criminal definition is thus broken, 

both in its objective and subjective dimensions. The rejection of the classification 

of the acts as constitutive of an offence of rebellion is the obligatory conclusion of 

their contextual analysis. It is also the result of the examination of its instrumental 

weakness in terms of achieving independence. But, above all, it is the effect of the 

evaluation of the statements of the defendants and witnesses in the plenary 

session. The defendants, even as they held out the poll of 1 October as a true and 

inalienable exercise of the right of self-determination, admitted that what they 

really wanted was a direct negotiation with the national Government. An 

irretrievable contradiction is committed by someone who tells the public that it has 

its own sovereignty, and then immediately strips the declaration of independence 

of its purported effect so as to return to the starting-point; and demands not 

independence but a negotiation with a sovereign entity from which he claims to 

have broken away from, albeit only for a few seconds. 
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 As we have pointed out ut supra, political advocacy by an individual or a 

group for any of the purposes listed in Article 472 of the Criminal Code, such as to 

repeal, suspend or alter the Constitution or a part of it, or to declare the 

independence of a portion of the national territory, is not in itself a criminal offence. 

But it is an offence to lead citizens in a public and tumultuous uprising, which, 

moreover, prevents the application of law and obstructs compliance with court 

decisions. This is the unlawful act encompassed by Article 544 of the Criminal 

Code. The two statutory provisions, Articles 472 (rebelión) and 544 (sedición), 

stand expressly in a relationship where each is an alternative to the other. We 

cannot use a mistaken conception of the principle of immateriality so as to leave 

entirely unpunished a course of conduct that, while useless for the purposes that 

define the offence of rebellion does satisfy the requirements of other offences: in 

this case, that of sedition. 

 

 4.2 . In accordance with Article 544 of the Criminal Code, “The following are 

guilty of an offence of sedition: those who, without incurring in the offence of 

rebellion, publicly revolt in a tumultuous manner, by force or outside of the legal 

channels, to prevent the application of the Law or to prevent any authority, official 

corporation or civil servant from legitimately exercising their functions or complying 

with agreements or administrative or judicial decisions”. 

 

 Article 545 adds: 1. Those who have announced, sustained or directed the 

sedition or appear in it as its main perpetrators, shall be punished with a prison 

sentence of eight to ten years, and of ten to fifteen years if they are individuals in 

positions of authority. In both cases absolute disqualification shall be imposed for 

the same duration. 

 

 2. Outside of these cases, a prison sentence of four to eight years, and 

special disqualification from public employment or office for four to eight years, 

shall be imposed. 

 

 4.3. This Court has already drawn attention to the similarity between the 

criminally defined structure of this offence and that of rebellion (cf. Supreme Court 
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Judgment 3 July 1991). The doctrine, however, despite old considerations of 

sedition as a small-scale rebellion, rapidly warned that sedition is not simply small 

scale rebellion. They both nevertheless require the presence of a collective 

responsibility and a certain hostility in the means for the respective aims of the 

perpetrators. It has been underlined in legal scholarship - in a renewed interest in 

these offences, not always a preferred subject of academic attention - that 

systemic location is an initial reflection of the diversity of the protected legal right 

for both offences. Following the regulation of the Criminal Code in 1995, rebellion 

heads Title XXI of Book II thereof, the location of “Offences against the 

Constitution”, whereas sedition opens its Title XXII, which outlines “Public Order 

Offences”. This is consistent with the difference of the aims pursued by the 

respective perpetrators. In effect, in the offence of rebellion, rebels pursue the 

aims described in Article 472, which concern essential elements of the 

constitutional system - the Constitution, the Crown, the Legislative Chambers, 

territorial unity, the Government and the obedience of the Armed Forces. Those 

labelled as seditious, on the contrary, limit their ambition to impede or obstruct the 

legitimate legislative, governmental or judicial will - the application of laws, the 

exercise of the functions of an authority, official corporation or civil servant, or the 

fulfilment of their orders, administrative or legal resolutions. 

 

Linked by the title under which they appear, sedition nevertheless differs from 

other criminally defined figures of lesser relevance due to the harmful aim of the 

seditious subject, as in the case of public order offences, which appear in Chapter 

II of the same Title XXII. The generic concept of public order is not a neutral 

configuration deriving from doctrine or the literature on the criminal code itself. It 

usually resorts to concepts of security in a material sense such as assumptions of 

peaceful coexistence, a reflection of irrevocable principles in the constitutional 

sphere that, in any case, must be differentiated from mere public calm. It would 

involve, in short, the criminal protection of the normal functioning of the public 

institutions and services, the exercise of the functions of the government and 

judicial authorities - always in accordance with the democratic principles that 

confer legitimacy to their action - and the group of conditions that permit the 



 

272 
 

normal development of the lives of citizens within the framework of coexistence in 

the democratic organisation of the State. 

 

 The diversity of criminal definitions included in Title XXII - public disorder, 

attacks, resistance, disobedience, possession, trafficking and storage of arms, 

munitions and explosives, criminal organisations and groups and terrorism - and 

the seriousness of the criminal response associated with each of these, constitute 

a hindrance to this reductionism in the configuration of the protected legal right. 

But in fact, some of the terrorist offences within the category of offences against 

public order require an element of intention to “…overthrow the constitutional 

order” (cf Article 573 (1) (1) Criminal Code). These statutory offences therefore go 

beyond a narrow understanding of public order as an independent interest 

protected by law. This has led to a distinction being drawn between public order 

and other concepts such as public peace, construing public order as a protected 

interest that is the same thing as society’s interest in the acceptance of the 

constitutional framework, of the law, and of the decisions of legitimate authorities 

as a precondition of the exercise and enjoyment of fundamental rights. It has even 

led to a denial of the functional certainty of the concept of public order 

compromised in practically all offences, to the point where a purely formal clause 

has been seen in this declaration that demands, in each specific case, that the 

interest protected in the different criminal definitions included within its sphere be 

addressed. 

 

 This Court has had the opportunity to make a pronouncement on this 

difference; in Supreme Court Judgment 1154/2010, 12 January, we said that “...it 

has been argued whether the notion of public order coincides with that of public 

peace. Despite their proximity and the difficulties in distinguishing them apart, this 

is absolutely necessary (...) There have been various definitions, but it can be 

understood that public peace refers to the normal functioning of coexistence with a 

peaceful usage of rights, especially fundamental ones, whereas public order refers 

to the normal functioning of the institutions and services. In this way it could be 

said that public peace may subsist in conditions of certain disorder, even when on 

conceiving the latter as an element of the former, a serious alteration of it would 
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ordinarily mean it is affected. In this sense, in Supreme Court Judgment 987/2009, 

of 13 October, it was stated that: “Both legal scholarship and the jurisprudence of 

this Court distinguish between public order and public peace, in the sense that the 

former is simply order in the street, whereas public peace, a wider concept, would 

be integrated by the combination of external conditions that allow for the normal 

development of coexistence amongst citizens, order in the community and, in 

short, the observance of the rules that facilitate this coexistence (...) and as such 

permit the exercise of the fundamental rights of individuals” (cf. Supreme Court 

Judgments 865/2011, 20 July, 987/2009, 13 October and 1622/2001, 21 

September). 

 

 A specific criterion is that of the typical structure of the specific behaviour 

punished. The legislator attends to the entity of the damage or risk generated for 

the legal right. Sedition and aggression or simple disorder are not equivalents in 

the eyes of the legislator. Classic and simple disobedience is very different offence 

from sedition, but sedition is an aliud and not merely a plus or minus. It implies 

active behaviours, collective uprising, de facto channels, deployment of resistance. 

The explicit seriousness of the offence of sedition lies in its specific criminal 

definition in respect of the other criminal definitions falling under the same title. 

Sedition is incapable of completely disturbing the public peace or tranquillity. 

 

 Although the demand - not always absent in the jurisprudence - of a specific 

political or social aim is dubious, it will be necessary for it to affect the collective 

interested in the effectiveness of the functions we made reference to. 

 Ultimately, the principle of proportionality typical of democratic criminal law 

demands an assessment of whether the disturbance attributed to the authors 

effectively puts into doubt the functioning of the democratic rule of law. It is thus 

imposed, not just by the applicability of the principles that inform the application of 

criminal law in our constitutional system, but by the need to avoid incurring in 

disturbing interferences between the type sphere of the offence of sedition and 

other responses to the administrative sanctioning law, which look to forms of 

obstruction that do not fit into the criminal type described in Article 544 of the 
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Criminal Code (cf. Article 36.4 of Organic Law 4/2015 on the Protection of Public 

Safety). 

 

 4.4. From the perspective of the criminal activity, sedition, like rebellion, is 

characterised by not being committed via a single act, rather a succession or 

accumulation of various. They are multiple-subject offences with convergence, in 

the sense that their perpetration demands a union or agreement of willing for the 

achievement of a shared aim. They are compound, rather than simple, offences. 

They are not necessarily complex, that is, integrated by acts that are each in 

themselves offences. The acts whose conjunction constitutes the criminal 

definition may not be criminal in isolation. And if they are, as in the case of simple 

disorder, this does not impede separated punishment, unless absorbed into 

seditious uprising. 

 

 Beyond simple group action, as a means for commission, sedition demands 

tumultuous uprising, with the aim of truly abolishing the effectiveness of laws or 

the fulfilment of orders or resolutions on the part of public officials in the legitimate 

carrying out of their functions. There is no shortage of doctrinal proposals 

advocating an updated interpretation of this public uprising, which covers the 

interconnection of thousands of people who can act in a convergent manner, 

without a physical presence, via any of the mediums offered by the modern 

information society. 

 

 The mere assembly of a collective of subjects is not simply criminal. The 

offence arises when, as well as being tumultuous and public, it uses acts that are 

forceful or that fall outside legal channels as means of commission, to attempt with 

potential functionality to create a situation where laws are not complied with or the 

effectiveness of jurisdictional or administrative orders or resolutions is obstructed. 

 

 It is necessary to point out that the criminally defined description does not 

expressly characterise public uprising, a presupposition shared with the offence of 

rebellion, as violent. 
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 The judgment of this Court, issued on 10 October 1980, on analysing the 

regulation of the then Article 218 of the Criminal Code, as well as drawing 

attention to interesting historical references and comparative law, underlines its 

collective and tumultuous form of uprising, classifying action or interrupted 

outcome as an infraction. It also classifies it as a offence of intent as, on the one 

hand, the uprising must necessarily lead towards the achievement of some of the 

objectives indicated in the five numbers of the cited Article 218 - now 544 - and, on 

the other, the uprising, in itself, commits the offence despite the proposed aims not 

having been satisfied. But it is required that the uprising leads to the achievement 

by force of the aims indicated. And this precedent -let us not forget, referring to a 

precept now lacking application - compares force to the employment of two 

executive modes that can operate alternatively: a) violent methods - absolute or 

psychological violence- which can affect both persons and things - vis fisica - or 

vis in rebus; b) methods outside legal channels, that is, carried out illicitly, 

illegitimately or illegally and not via appeals or complaint procedures, protest, 

dissent or disagreement that the law permits, arbitrates or prescribes. 

  

 That judgment - the interpretative criteria of which is more than limited, as it 

refers to an article no longer in force- advised that the violent method was not just 

physically aggression against persons. In terms of academic analysis, special 

importance may be placed on the argumentative discourse of a criminal law expert 

- written and published with the same technical solvency assumed by the defence 

of one of the accused in the plenary session - that, following authorised doctrinal 

criteria, reasoned that the expression “tumultuous” cannot mean anything other 

than “open hostility, and adds a content of hostility and violence that does not have 

to be either physical or entail the use of force, as expressed by the alternative 

mode between this or “outside the legal channels”, but which must necessarily 

come to life in intimidatory, threatening, injurious, etc. attitudes”. Only in this way - 

the aforementioned expert continued to reason - is it possible to demarcate 

“...sedition from the peaceful collective opposition to the enforcement of the law or 

the exercising of public function outside the legal system of appeals, complaint or 

disagreement procedures that the law arbitrates or prescribes”. 
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 The Court adheres to this reasoning. 

 

 The description of the criminal definition outlined in Article 544 of the 

Criminal Code - if we discard other wilful interpretations - includes an alternative in 

the description of public and tumultuous uprising. In effect, this can be carried out 

“by force or outside the legal channels”. Those who, despite this alternative 

wording, understand the demand from violence in the offence of sedition being 

inherent to the term “uprising” (alzamiento), move away from the lexical meaning 

of this word. In the twenty-four definitions that the RAE (Real Academia Española) 

dictionary affords to the term “alzar” or “alzarse”, none is exclusively connected to 

the employment of violence. Nor is this theory supported by the lexical meaning of 

the term “tumultuous” (tumultuario). 

 

 Uprising, therefore, is characterised by those aims connoting an 

insurrection or attitude of open opposition to the normal functioning of the legal 

system, constituted by the effective application of the laws, and the non-

obstruction of the effectiveness of the decisions of the institutions. But it is not one 

of its demands that the action of a group be removed from organisational patterns, 

it being possible to unfold in accordance with specific predesigned strategic 

specifications. 

 

 4.5. Its commission must be established attending to the nature of the 

criminal definition and the interrupted outcome, in similar terms to those put 

forward in relation to rebellion. This demands an objective functionality, as well as 

one that is subjectively obtained, regarding the hindering of compliance with the 

laws or the effectiveness of the resolutions adopted by the administration or 

judiciary. 

 

 It is not therefore necessary for the criminally defined impediment to be 

effectively achieved by the authors. We would now be talking about the stage of 

exhaustion, rather than commission; however, it is not even necessary for the aim 

of the perpetrators to be completely sought by all of them. It is sufficient to seek to 

obstruct or complicate in such terms that it is functional for the objective of 
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dissuading persistence in the application of the laws, in the legitimate action of the 

authority, public corporation or civil servants in the fulfilment of their administrative 

or judicial resolutions. Because this dissuasive intention implies in itself a 

willingness to definitively impede, even if delayed in time. 

 

 The contours of the offence of sedition - anything else would probably be 

the violence that characterises rebellion - are covered when the simple 

requirement for those who remained massed together as one progresses to the 

necessary attempt to annul their opposition. This also applies when officers of the 

law are obliged to give in and desist in fulfilling the legal order in their hands before 

the verified attitude of rebelliousness and opposition to its enforcement by a 

conglomerate of individuals of clear numerical superiority. The majority of cases 

respond to this format, in view of the fact that the officers of the Mossos 

d’Esquadra appeared at nearly all of the polling stations. The same criminal 

significance must be attributed to the announcement by the congregated masses 

of a determined attitude of opposition to making their action possible, even via 

formulas of resistance - noviolenta resistance, if you like, to adopt the terminology 

of the expert evidence put forward by Mr Jordi Cuixart-. This negative response, in 

that scenario, even where it does not go one step further, is in itself apt and 

appropriate for meeting the requirements of the criminal definition of the offence of 

sedition. 

 

 The right to protest cannot mutate into an exotic right to physically prevent 

officers of the law from carrying out a court order, and to do so in a generalised 

manner throughout the autonomous region in which for one day the enforcement 

of a court order is suspended. A one-time and singularised opposition would 

exclude some ingredients that would perhaps derive us to other criminal 

definitions. But faced with this multitudinous, generalised and strategically 

projected uprising, it is not possible to avoid the definition of sedition. The authority 

of the judiciary was suspended and replaced by the will - the referendum had to be 

held - of the organisers and of those who seconded the call themselves, a will 

imposed by force. 
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 These de facto channels - outside the legal channels indicated by Article 

544 of the Criminal Code - are also comprised by those cases where officers of 

the law - the Mossos, on the whole - see themselves threatened by a group of 

individuals impermeable to any order, either from the officers or the legal authority, 

to desist in their attempt to fulfil the court order, having to renounce their objective 

in a shamefaced, resigned or in some cases almost compliant, manner. Episodes 

of true complicity have been revealed, clearly deduced from a number of images 

and scenes, complicity and near collusion, perhaps driven by ideological 

agreement or by the conviction that in this way they would be able to gain the 

applause and approval of those rebellious citizens or political leaders. In all of the 

polling stations there was a repetition of this refusal to comply, forcefully 

verbalised in a scenario of defiance displayed by a numerous group of individuals 

who blocked the entrance and showed themselves to be decidedly and firmly 

determined not to clear it, despite the court order. 

 

 It should be mentioned that it is not possible to undo the offence of sedition, 

once consummated, with subsequent actions by third parties. The criminal 

definition of a number of acts is not blurred by the denounced police excesses 

that, due to their due jurisdictional treatment, are the object of investigation in 

other courts. They are different complaints and proceedings, collateral and, as 

such, not decisive for the purposes of the criminal classification proclaimed in this 

judgment. 

 

 4.6. The proven facts of this, our ruling, lays bare that the actions of 20 

September and 1 October 2017 were far from a peaceful and legitimate 

manifestation of protest. 

 

 The hostility that unfolded on 20 September made it impossible for the 

officials to carry out the orders from Court of Investigation no.13 of Barcelona 

without incident, occasioning real fear, not just in the officials who were enforcing 

legitimate jurisdictional orders -as in the case of the Judicial Administration Clerk 

at the offices of the Vice-Presidency-, but also in the autonomous regional officials 

under investigation, who it was necessary to transfer, due to legal requirements, to 
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the properties in which the searches were being undertaken. They were the same 

officials that the seditious individuals said they wanted to defend, whose presence 

was effectively and definitively impeded by the defendants who led the tumultuous 

mobilisation. 

 

 And the behaviours of 1 October implied the use of sufficient force to 

neutralise the police officers who were legitimately attempting to stop the vote, 

according to their orders issued by express judicial mandate. The aim was thus to 

abort the fulfilment of the orders from the Judge of the High Court of Justice of 

Catalonia and the Constitutional Court. This all had a transcendence that 

completely surpassed the limits of a lax interpretation of the concept of public 

order, to have an impact on the essential element of this right from a constitutional 

perspective. It is sufficient, in effect, to read the proven facts, which include the 

essential content of laws 19 and 20, approved by the Parlament at the beginning 

of September 2017, to understand that, even dispensing with their irrelevant 

functionality as regards the purposes of the classification of rebellion, supposed an 

attempt to repeal the valid legislation in force, as well as a stubborn rebelliousness 

towards complying with resolutions from the Constitutional Court. 

 

 And such results were obtained completely outside the legal channels. The 

proven facts express the forced interpretation of the regulations of the autonomous 

regional parliament to proclaim these legal provisions. The effectiveness - rather 

than validity - of the new provisions was reflected in the adaptation of the 

defendants to its precepts despite the reiterated orders from the Constitutional 

Court not to put them into practice. 

  

5. The acts constitute an offence of misappropriation of public funds 
  

 5.1. The acts also legally constitute an offence of misappropriation of public 

funds from Article 432.1 and 3, final paragraph. 

 

 The offence of misappropriation of public funds, subject to an important 

reform brought about by Organic Law 1/2015 of 30 March, now sanctions not just 
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misappropriation or theft, but also malfeasance in the use of public funds. We 

expressed it thus in, amongst others, Supreme Court Judgment 281/2019, 30 

May: “…The new classification of misappropriation reproves the conduct of public 

authorities or officials entrusted with public property who, breaching the links of 

faithfulness and loyalty that corresponds to them through the exercise of their 

duties and abusing the functions of their post, cause detriment to the administrated 

property. This classification of modality is much wider than that defined by the 

offence of misappropriation prior to the reform, and it covers actions different to 

simple theft such as the undue assumption of obligations”. 

 The members of the Govern finally convicted of this offence did not just 

carry out acts of manifest disloyalty in the administration of funds, they also 

furthermore publicly announced it via the Decree of 6 September 2017, approving 

the Supplementary Regulations for the enacting of the Catalonian Self-

determination Referendum and, in a special regard, through the Agreement of the 

Govern of 7 September. It authorised -in line with that announced by Decrees 139 

and 140 of 2017-, the utilisation, in general, of the human, material and 

technological resources necessary to guarantee the correct organisation and 

undertaking of the Catalonian Self-determination Referendum, along with those it 

already stipulates. It underlined that the above-mentioned decisions and actions 

would be taken collectively and on a collegial basis by the members of the 

Government, and borne jointly and severally. 

 

 The aggravated sub-definition set out in Article 432.3.b) second paragraph, 

has also been covered by the jurisprudence of this Court on a number of 

occasions. The reform implemented by Organic Law 1/2015, 30 March, afforded 

new wording to this precept. The copulative conjunction “and” which linked the 

description of both premises -serious damage and obstruction to the public 

services and the value of the detriment- was substituted by the alternative “or”. It is 

sufficient, therefore, for one of these elements that galvanise the aggravating 

circumstance to concur in order to trigger the application of Article 432.3 (cf. 

Supreme Court Judgments 277/2015, 3 June; 163/2019, 26 March, amongst 

others). 
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 The disposal of public funds that we take as accredited greatly exceeds the 

sum of 250,000 euros. And it was executed by those in positions of authority. They 

did so to achieve the holding of an illegal referendum, for which they completely 

lacked competencies and which, with the constituent appearance it was presented 

with, implied a flagrant violation of the Constitution and the Statute of Autonomy of 

Catalonia itself. They were all personally warned and repeatedly required by the 

Constitutional Court, in their double condition of heads of their Departments and 

Govern members, as regards their obligation to abstain from any act leading to its 

preparation and enactment. They had also been informed of their obligation to 

prevent it and of the existence of criminal liabilities in the event of non-observance. 

All of the above falls under the activity classified as the offence of misappropriation 

of public funds outlined in Article 432 of the Criminal Code. It falls under a single 

offence, given the unity of action that determines the common and unequivocal 

objective and strict motive for the illegally employed expenditure. 

 

 5.2. In the oral hearing the defences and the defendants themselves 

minimised the legal reach of this agreement. It was argued that the Government, 

as such, cannot be subject to contracts. This line of defence, however, is not 

technically correct. 

 

 It is true that Article 323.1 of Law 9/2017, 8 November, on Public Sector 

Contracts, in listing the state contracting bodies, specifies that “Ministers and 

Secretaries of State are the bodies responsible for contracts at the General State 

Administration and, as a result, are empowered to enter into contracts in the 

sphere of its competence”. Paragraph 2 of the same article establishes the cases 

in which contracting bodies in the state public sector will need the authorisation of 

the Council of Ministers to enter into contracts. 

 

 This idea was repeated in Law 16/2008, of 23 December, on fiscal and 

financial measures, published in the Official Gazette of the Generalitat de 

Cataluña number 5288, of 31 December 2008: “Regional Ministers are the 

ordinary contracting bodies of the Administration of the Generalitat and are 

authorised to award and formalise the corresponding contracts in its name and 
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within the sphere of the competencies of each department” (Article 45). 

Nevertheless, on a date very close to the acts we are trying, Law 5/2017, 28 

March, in its Article 160.6, set forth that the Govern shall be able act as a 

contracting body in relation to large strategic projects of a horizontal nature and 

with special significance, with the prior deliberation of the Technical Board, as long 

as the concurrence of exceptional circumstances is appreciated. 

 

 The Court considers that these regulatory agreements -with the aspect 

introduced at the legislative level by Law 5/2017, 28 March- reinforce the meaning 

of the action agreed upon by the defendants. But neither current legal scholarship 

or jurisprudence admit the sufficiency of the simple agreement of willingness to 

proclaim co-authorship in cases of co-perpetration already carried out. As such, as 

we express infra, on analysing the determination of criminal responsibility, only 

those Regional Ministers who carried out acts of disbursement in executing this 

agreement, are going to be subject to conviction (cf. Supreme Court Judgments 

341/2010, 7 April; 434/2007, 16 May and 850/2007, 18 October, amongst many 

others). 

 

 5.3. Throughout the debates in the plenary session, an argument put 

forward insistently by the defences was related to the idea that much of the 

expenditure committed to by the autonomous regional administration had not, 

however, been detrimental because the suppliers had waived payment or, in some 

cases, rather than a true invoice, had issued one of the so-called “proforma 

invoices”. 

 

 It is not possible for us to identify with this line of argument, either. 

 

 In effect, there is a coincidence in which the moment when the creditor 

correctly carries out the service charged to it is the moment at which the detriment 

to the public funds must be understood to have occurred, from the point of view of 

the procedure for carrying out the public expenditure. It is this moment, even when 

we cannot yet talk about a material outflow of funds for the payment of services 

already received, when it is now irreversible or inevitable for the Administration. 
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 It is certain that in those cases in which there is a renouncement on the part 

of the supplier or the payment is claimed after the period of limitation of the 

obligation, the material outflow of funds may be avoided. But even in these cases 

of renouncement or mora accipiendi, the detriment has now been occasioned. In 

accounting terms, we cannot speak about a payment for compensatory effects in 

relation to the already approved expenditure. In fact, this payment is accounted for 

autonomously and separately from said expenditure. Hence, in the strictest sense, 

no compensatory mechanism exists that allows a reparation of the damage on the 

part of the person who created it to be seen in such a renouncement. 

 

 These principles, commonly admitted by administrative-financial doctrine, 

were put forward with absolute clarity by the experts who gave their opinion in the 

plenary session -Ms Carmen Tejera, Ms Isabel Izquierdo, Ms Teresa Hernández 

and Ms Mercedes Vega-. They stated that subsequent payment was “irrelevant” 

for the effects of public contracting. The truly definitive, for the purposes of 

determining whether detriment to the public treasury has been occasioned or not, 

was when the payment is understood to have been made, which occurs in the 

recognition of the obligation. They explained that if we took a still photograph of 

the assets, they would now appear diminished. What happens afterwards does not 

eliminate the real fact that the expenditure had already occurred. The expenditure 

must be recognised independently of the moment at which the payment is made. It 

is recognised that the obligation is not born out of the obligation of demandability, 

but when the service has been provided. The budgetary procedure - they 

concluded - is not excluded from the reality. The detriment occurs at the moment 

the service is provided by the supplier. Even with the hypothetical situation of there 

not even existing an administrative procedure, as long as there is an order 

accepted in good faith by the contractor, there is always going to be an 

expenditure. 

 

 Regarding the supposed exonerative value of pro forma invoices in the 

sphere of public contracting, they also pointed out the need for an invoice to have 

a fundamentally tributary purpose, basically for the specific purposes of VAT. It is, 
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as such, relevant, because it permits the documentation of the reality of the 

provision of the service. This is also the case for the budgetary sphere. The 

issuance of the invoice is an obligation. There are many reasons why a negative 

invoice may be produced. Normally, it concerns a rectified invoice. The supplier 

has charged the VAT and declares it. Failing to collect payment implies a double 

detriment, it has not charged VAT but it has paid it. This is why the negative 

invoice exists. It does not mean a renouncement of credit. A renouncement entails 

a repercussion on assets, it implies a remission. But at the moment at which the 

service is provided the detriment has already been produced. What follows is a 

cancellation of the obligation, implying an increase in the net assets of the 

administration. What will be created is income that does not eliminate the already 

produced expenditure. 

 

 This opinion, in which the assessment of the four experts coincides, is in 

accordance, furthermore, with the statute on the execution of public expenditure. 

In effect, the execution of public expenditure involves a process, basically 

regulated under Article 46 of Legislative Decree 3/2002, which approves the 

consolidated Text of the Law on Public Finances of Catalonia (Official Gazette of 

the Generalitat of Catalonia 31 December 2002), in which four stages are 

established: a) the authorisation of the expenditure charged to determined 

budgetary credit, and within the limits of the application thereof, a stage that 

corresponds to the approval of the initiation of the procedure currently referred to 

in Article 116 of Law 9/2017 of 8 November, on public sector contracts (LCSP); b) 

disposal, which corresponds with awarding and formalisation of the contract on 

works, services or supplies, and with which the reservation of credit for a 

determined amount is formalised (Articles 150 and 153 of the current LCSP); c) 

the obligation or operation for contracting the credits demanded from the 

Generalitat in accounts because, following delivery of the asset or provision of 

service, the provision that is the object of disposal has been satisfactorily 

accredited (this stage corresponds to the delivery of the thing or provision of the 

service referred to in Article 210 of the LCSP in force and determines the 

existence of a due, payable and claimable debt that is incorporated into the 

liabilities of the public assets independently of vicissitudes, the moment it is 
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produced and the material form of the payment of the money); and d) finally, the 

order for payment issued against the Treasury of the Generalitat, “payment order” 

understood as the operation by which the competent administrative authority 

issues, in relation to the specific obligation, the payment order against the Public 

Treasury of the Generalitat (Article 198 of the LCSP in force). And the material 

payment of the invoice occurs - we insist- irrespective even of the nullity of the 

contracting procedure, if in truth the service has been provided or the thing has 

been delivered. If this were not so, an unjust enrichment in favour of the 

Administration would be produced, originating in the invalidity of the nullity of the 

procedure, in detriment to the provider. 

 

 In addition, the authorisation of the expenditure, disposal and obligation are 

actions attributed to the superior bodies of each competent Ministry, on the basis 

of the amount and reserved budgetary provision (Article 47 of Legislative Decree 

3/2002). In this way, with the origin of the expenditure determined, attributing it the 

head of the department, who has ordered the assuming of any contracting and/or 

expenses for the holding of the referendum, is totally justified. 

 

 In turn, in a concatenated manner, the order for payment is not attributed to 

the manager of the credit, rather, independently of what the administrative body 

interested in the contractual provision may be, the Regional Minister for Economy 

and Finance (Article 48 of Legislative Decree 3/2002). In the case of the Vice 

President Mr Oriol Junqueras, it is the “person who orders the payment”, 

notwithstanding the general or singular delegations that may occur. 

 

 5.4. The offences of sedition and misappropriation of public funds are 

interrelated for a common purpose. In effect, the offence of misuse of funds as an 

expression of disloyalty in the administration of public funds forms part of the 

classification reference consisting of an act “outside of legal channels”, which is 

precisely what the offence of sedition demands. Its instrumentality is thus proven 

beyond doubt, as regards the seditious aim, in the sense of Article 77.3 of the 

Criminal Code. 
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6. The acts constitute an offence of disobedience 

 

 6.1. The offence of disobedience is attributed by the three prosecutions to 

the defendants Messrs Vila and Mundó and Ms Borràs. 

 

 The Ministerio Fiscal, the Abogacía del Estado and the acción popular 

coincide in limiting the reach of responsibility regarding these three defeendants, 

along with the offence of misappropriation of public funds, to the offence of 

disobedience outlined in Article 410 of the Criminal Code. 

 

 We limit ourselves, therefore, to set out in this section that their 

responsibility is linked to the ignoring of the orders received from the Constitutional 

Court when, in their capacity as members of the Govern they were warned, time 

and time again, to abstain from carrying out acts in support or materialisation of 

parliamentary resolutions and orders whose effectiveness had previously been 

suspended by the Constitutional Court. It is certain that some of these orders, as 

expressed by the accused in the plenary session, remained outside their genuine 

functional remit, as they did not form part of the Parlament. But it is also certain 

that, as reflected in the factum, they were the receivers of ad hominem mandates, 

whose effectiveness they openly refuted. 

 

 The jurisprudence of this Court has had the opportunity to set the reach of 

the expression “openly”. This idea has been identified with the frank, clear, patent, 

unequivocal, undisguised, evident or unequivocal (Supreme Court Judgment 

263/2001, 24 February), although clarifying that this word must be interpreted, not 

in the literal sense that the negative response is to be expressed conclusively and 

explicitly employing phrases or carrying out acts that leave no doubt about the 

disobedient attitude, rather, that it can also exist when there is the adoption of a 

reiterated and evident passivity over time without complying with the order, that is, 

when without opposing or negating it, nor is there the minimum activity undertaken 

necessary to adhere to it, especially where the order is reiterated by the authority 

with the competence to do so, or, in the same way, where the obstinate posture of 

passivity necessarily translates into a palpable and reiterated refusal to obey 
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(Supreme Court Judgment 485/2002, 14 June). Or in other words, this offence is 

characterised, not just because the disobedience adopts an open, determinate 

and clear form in appearance, but also punishable is “that which results from 

reiterated passivity or the presentation of difficulties and obstacles that ultimately 

demonstrate a rebellious will” (Supreme Court Judgment 1203/1997, 11 October). 

 

 6.2. As regards the treatment by legal scholarship of this figure, there is no 

shortage of opinions that demand, as the premise of the criminal definition, the 

existence of a hierarchical relationship between the body ordering and the public 

official or authority receiving the order. This is not the criterion of the Court, which 

includes in Article 410 of the Criminal Code, in more than a few precedents, 

disobedience as that ordered by judicial bodies (cf. Supreme Court Judgments 

177/2017, 22 March; 722/2018, 23 January 2019; 80/2006, 6 February and 

263/2001, 24 February, amongst others). 

 

 Be that as it may, those who reason thus and see a simple and tolerable 

systematic and, in some cases, penological imbalance in this convergence of 

precepts do not, evidently, advocate the atypical nature of non-compliance with 

judicial resolutions, rather, their typical fitting into Article 508 of the Criminal Code, 

in which “any authority or public official who (...) impedes the enforcement of a 

resolution issued by the competent judicial authority” is punished. To follow this 

dogmatic suggestion, which considers it more appropriate to place disobedience 

into Article 508 rather than Article 410 of the Criminal Code, the immediate 

consequence would be to apply a more serious precept, as the first of these 

criminal classifications sanctions the perpetrator of this offence with a prison 

sentence of between 6 months to 1 year, a fine of between 3 days and 8 months 

and suspension from public employment or office for between 1 to 3 years. 

 

 It is unnecessary to insist on the idea that those who have gone further with 

their behaviour to the point they can be accused of acts of sedition, subsume or 

absorb prior conducts that can themselves fall under Article 410 of the Criminal 

Code (cf. Art 8.3 Criminal Code).  
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7. The acts do not constitute an offence of criminal organisation 
 

 7.1. It is the opinion of the acción popular that all of the defendants - with 

the exception of Mr Santiago Vila, from whom the accusation was withdrawn in the 

definitive conclusions stage - are also guilty of an offence of participation in a 

criminal organisation, outlined and sanctioned in Articles 570 bis, paragraphs 1 

and 2, subsections a) and c) of the Criminal Code. 

 

 In the intervention granted by this Court, as a prior question, for the debate 

on the possible violation of fundamental rights, some of the defences pleaded their 

protest at the terms in which the written accusation was formulated by the acción 

popular. The reference to the classification of the acts as constitutive of an offence 

from Article 570 bis of the Criminal Code was rejected, it being understood that it 

did not describe an actual presupposition that would serve to support, even where 

it were minimal, this proposed prosecution. In the reply offered in voce by this 

Court at the beginning of the oral trial sessions, we already anticipated that our 

evaluative distance regarding the acts that were going to be subject to trial 

impeded us from making factual exclusions or inclusions of the provisional 

conclusions of the accusations. This is not an obstacle, however, following all of 

the evidence presented and pondered in the plenary session, for us to now be 

able to conclude the non-existence of illicit criminal organisation. 

 

 In the written provisional conclusions document the acción popular grounds 

the concurrence of the offence of illicit organisation stating that “...the defendants 

belong to and have carried out their activities as members of a complex and 

heterogeneous organisation united by the objective of achieving secession for the 

Autonomous Region of Catalonia”. It adds that “...a particular aspect of the daily 

operation of the defendants were the form in which they carried out their tasks, 

which obey patterns of subordination and working as part of a group well defined 

as hierarchical organisation, division of tasks and cooperation with other 

individuals with a common purpose, following the guidelines and characteristics 

particular to the functioning of an organisation: a) hierarchy: the circumstantial 

evidence recorded in the proceedings reveals the existence of a perfectly defined 

management structure, under a common leadership at the top of which was the 
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President of the Generalitat de Cataluña; b) temporary participation: according to 

the background recording in the proceedings, the organisation was activated in a 

stable manner more than two years ago now, following the autonomous regional 

elections in Catalonia held on 27 September 2015, when the coalition government 

formed by Junts pel Sí (electoral coalition form by Convergencia Democrática de 

Cataluña, Esquerra Republicana de Catalunya, Demócratas de Cataluña y 

Moviment d’Esquerres), with the support of the CUP (Candidatura d’Unitat 

Popular), making it public that its objective was to achieve the independence of 

Catalonia in eighteen months, to which a referendum would be held that would 

lead to the declaration of independence; c) coordination and cooperation: the acts 

under investigation are not carried out individually and randomly, rather, there is a 

control and assignment of tasks to each individual responsible and a number of 

rules for acting in each situation; d) distribution of tasks: to achieve its goal, the 

members of the organisation have created a perfectly coordinated premeditated 

strategy with a distribution of roles between governmental, parliamentary and civil 

authorities, mainly through pro-independence associations such as ANC, Ómnium 

and AMI  The careful implementation of this strategy by the organisation has been 

carried out with the participation and concurrence of the willingness of a wide 

range of individuals with different tasks and responsibilities; e) common planning 

and objective: which is reflected in the intention to achieve the independence of 

Catalonia following a meticulously designed plan...”. 

 

 The account ends with a description of the plans that this organisation 

would have been prepared to carry out, amongst which include “the illegal use of 

the Mossos d’Esquadra at the service of secessionist interests (...), the carrying 

out of plans of communications and publicity in support of the secessionist 

movement within Catalonia and abroad(...) and the allocating of technological 

resources of the Generalitat to support the holding of the illegal referendum and to 

begin to develop projects for the new independent Republic”. 

 

 7.2. It is not easy to admit a concurrence of offences within the offence of 

sedition for which we formulate a conviction and the offence of criminal 

organisation. This difficulty is even more evident in the case of rebellion, an 
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offence into which the acción popular subsumed the acts. As we have pointed out 

ut supra, both rebellion and sedition are offences of plural, collective and 

tumultuous perpetration. It is unnecessary for this obligatory convergence of wills 

to always and in any event be incompatible with an organised vanguard, with a 

distribution of tasks that are put at the service of the planned offence. But this 

functional distribution does not, in itself, produce the offence of criminal 

organisation. This is all subject to the predictable relation of consumption, specific 

to the conflict of regulations that may exist between the offence of criminal 

organisation and an offence of sedition that in the description of its criminal 

definition includes a singularised criminal treatment for those who have 

“...organised the sedition or appear therein as its main perpetrators”. 

 

 Not even the factual account on which the acción popular supported the 

offence of participation in a criminal organisation, nor the proven facts proclaimed 

by the Court, serve to sustain the perpetration of an offence that this 

jurisprudence, even prior to the reform implemented by Organic Law 5/2010, of 22 

June, has delimited this with different criteria (cf. Supreme Court Judgments 

134/2016, 24 February 808/2005, 23 June; 763/2007, 26 September; 1601/2005, 

22 December and 808/2005, 23 June). 

 

 These considerations render the matter raised as a prior question by the 

council for Ms Borràs superfluous, who rightly pleaded that no acts were attributed 

that could legitimise this accusation in the ruling ordering formal accusation. A 

reply was given at the time, referring to the moment that the Judgment was issued. 

 

 C) DETERMINATION OF CRIMINAL RESPONSIBILITY 

 

 1. Offence of sedition 

 

 The defendants Oriol Junqueras, Raül Romeva, Carme Forcadell, Jordi 

Turull, Josep Rull, Dolors Bassa, Joaquim Forn, Jordi Cuixart and Jordi Sánchez 

are criminally responsible for the offence of sedition outlined in articles 544 and 

545 of the Criminal Code. 
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 a) Prior to the individualised examination of the responsibility of each one of 

those considered as perpetrators of this offence, this Court wishes to specify, in 

line with the most consolidated doctrine, that the determination of criminal 

responsibility demands dealing not only with ontological or academic parameters, 

but also with regulatory parameters. Among these is that of appropriateness 

between the activity and its effects, so that they are objectively predictable. Also 

that the objective of the regulation breached is to avoid these damaging effects for 

the protected legal right. And, ultimately, that the risk produced or increased by the 

conduct materialises with the activity of the perpetrator to whom the risk is sought 

to be attributed. 

 

 Thus it should be verified that the behaviour of the subject created or 

increased the risk of damage to the protected legal right, legally disapproved risk, 

and even if that was not carried out in a sphere that falls outside the objective of 

protection of the norm that is breached. The objective attribution to the perpetrator 

can also be affirmed if his or her behaviour warrants the consideration of 

appropriate in the sense of objective predictability of the relevant risk. 

 

 We have characterised the offence of sedition (from the perspective of the 

outcome) as an offence of interrupted outcome and (from the perspective of the 

legal right) as an offence of anticipated commission. Furthermore, from this same 

perspective it should be characterised as an offence of endangerment, at least 

specific and not abstract, but not injurious. 

 

 The relationship that is referred to by the requirement of objective attribution 

of the action and of the act, implies that the outcome must be objectively 

attributable to the behaviour of the perpetrator, understood as merely endangering 

or risking damage to the rights protected by the criminal definition. That is, 

compliance with the law and attacking the legitimate decisions of the 

Administration or the Jurisdiction. 
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 The behaviour of Messrs Junqueras, Romeva, Rull, Turull, Sánchez and 

Cuixart and Mses Forcadell and Bassa according to what we have declared 

reasonably proven, allows the risks of damaging such legal rights and even their 

material realisation to be attributed to them, both in terms of resorting to 

tumultuous behaviour, with occasional violent episodes and in any event outside of 

the legal channels, and the extent of the consequences of effective derogations of 

the law and obstructions to the fulfilment of jurisdictional orders. This conclusion is 

applicable to all the aforementioned defendants to the degree that will be set out in 

the individualised determinations of criminal responsibility in respect of each one 

of them, the strategy of criminally defined behaviours that each one of them 

adopted, and falls within an ab initio or supervening shared decision. 

 

 As regards the defendants who were members of the Govern, the criminally 

defined activity (effective derogation of current and valid laws by substituting them 

for invalid laws and the mobilisation of citizens for tumultuous behaviour 

preventing the enforcement of jurisdictional orders) is objectively attributable to 

them as a collective, as guarantors of the indemnity of the protected legal right by 

the offence of sedition: a) as specified in the Law of the Presidency of the 

Generalitat and of the Govern of Catalonia, the Govern is the higher body that 

directs the political action and the Administration of the Generalitat; b) the Govern 

exercises the legislative initiative, the executive function, the regulatory authority 

and the other functions assigned to it by the Constitution, Statute and laws; c) 

specifically, in addition, article 2 of the Catalan Law on the Regional Police (Law 

19/1994, of 11 July) establishes that the supreme command of the Mossos 

d´Esquadra corresponds to the Govern of the Generalitat, via the President. This 

command is exercised by the person responsible for the Department of 

Governance, in the terms established in article 16, which attributes the command 

and senior leadership of the Mossos d’Esquadra to the corresponding department 

of the Administration (article 16.2). 

 

 Despite the generic nature of such competencies, they legally confer, and 

not only as a power but also as a duty, an effective control of the actual fulfilment 

of what is ordered in their execution. Otherwise they would become ineffective. 
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That leadership responsibility imposes an obligation of vigilance directed at 

guaranteeing that the dependent security forces guarantee the fulfilment of the 

function of Judicial Police and, in general, of public order or simple citizen security. 

That is, the due fulfilment of judicial requisitions, which is much more than avoiding 

any risk of obstruction to said fulfilment. 

 

 In the case of the defendant Mr Forn it is objectively attributable to him that 

he declined to exercise the legally imposed powers that made him responsible for 

the organisation subordinate to him, the Mossos d’Esquadra. Not only was there a 

non-fulfilment of orders and an effective non-application of current valid laws, there 

was also a contribution, at least by omission, to the loss of the validity of the latter 

and the infectiveness of the former. The breach of that legislative duty generates 

the risk of non-compliance with jurisdictional orders, and even the duty in respect 

of valid laws. 

 

 These responsibilities, in short, have to be exercised in accordance with the 

terms declared in article 9.1 of the Constitution and the rest of the law. 

 

 As regards the presidency of the Parliament, as established by the 

Regulations of the House, it exercises the direction of the Bureau that controls the 

parliamentary processing with the range of functions specified in the Regulation. 

Furthermore, it obliges the Presidency to establish and maintain order in debates 

and comply with and ensure compliance with the aforementioned Regulation. The 

authoritativeness in the structure of a public power also adheres its action to the 

Constitution and the law. 

 

 When its behaviour signifies non-compliance with this legislative duty and is 

done for the purposes established in the offence of sedition, it generates the risk of 

damaging the legal right that this offence seeks to safeguard. 

 

 The absence of the title of public power does not exclude that individuals 

can contribute to producing that same risk if their behaviour as leaders of social 
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mobilisations contributes in the necessary measure to the same damage of that 

legal right that is the origin of the definition of the seditious behaviour. 

 

 b) In the case on trial here, in addition to the fact that in this respect 

convincing technical reports were issued by the heads of the police in advance, 

the behaviour damaging for the public order was predictable in line with the lack of 

a minimally prudent strategy for avoiding it.  It cannot be said that that was outside 

the reach of the political apparatus available for the administration of that which 

the defendant Mr Forn was the head. 

 

 c) Irrelevance of the behaviour of citizens that does not affect that link. 

  

 Counsel for Mr Forn - in harmony with an expressive professional 

performance of its accredited use of the dogmatic categories that explain the 

structure of the offence - sustained in its allegation that in between the behaviour 

of the defendants and the non-application of the laws, as well as the impediment 

of fulfilling jurisdictional or administrative agreements to which the proven fact 

refers, there was the action of citizens in respect of whom neither error nor 

grounds for immunity from prosecution can be claimed. For that, such a moment 

means a voluntary act that precludes considering the preceding acts of causal 

significance to the effects of the attribution of those results. This interference of 

third parties in the causal link should suppose application of the  the “prohibition of 

return”, which would be initiated precisely from the free and voluntary acts of these 

third parties who have not been accused. 

 

 Such an approach disregards, however, that case law in this respect has 

demanded that excluding returning to causally efficient moments prior to the 

involvement of those third parties is conditional on the same being “external” to the 

perpetrator to whom it is possible to objectively attribute the result. 

 

 Far from being external the action of the citizens described in the proven 

facts, was prearranged and promoted ex ante by the defendants as essentially 

functional for creating the risk in the non-application of laws and non-fulfilment of 
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legitimate decisions by jurisdictional bodies, a risk later materially carried out with 

such behaviour by the mobilised citizens. 

 

 For that ,the objective attribution to all the aforementioned defendants is 

from both the criminally defined result of risk and even damage to the protected 

legal right and the way in which such risk was generated, i.e. from the tumult in 

which the hostile and, in cases, violent acts are demarcated. 

 

 1.1. Oriol Junqueras 

  

 In relation to the offence of sedition, this Court has concluded that the 

defendant Oriol Junqueras (who on the date of the acts was Vice President and 

Regional Minister for Economy and Finance of the Generalitat) is criminally 

responsible for this offence, on the basis of the ample documentary evidence 

included in the proceedings. A large part of the sources of evidence that we have 

evaluated are publicly available, being regulations of a legislative and regulatory 

character. The Official Gazette of the Parlament of Catalonia, the Verbatim 

Records of Sessions, and the Official State Gazette itself enable us to follow the 

route taken by the entire process of legal construction to which the defendant 

attributed legal force for replacing the bases of the Spanish constitutional system. 

 

 At the same time, our inferences are supported by the declaration of the 

defendant himself who, despite making use of his right to not answer questions 

from the different prosecutions and restricting himself to only answering those of 

his defence, admitted the reality of the facts, although he claimed the legitimacy of 

his action and the absence of any criminal responsibility. 

 

 His prominent role in the process that finally lead to non-observance of the 

laws and stubborn contempt for the rulings of the Constitutional Court and the 

Supreme Court of Justice of Catalonia, can also be deduced, not now from the 

objective fact of his inherent pre-eminence as Vice-President of the Generalitat, 

but from the leadership recognised in the statements of some of the defendants 

and witnesses. A leadership arising as a result of his dual status as Vice-president 
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of the Govern and President of the party Esquerra Republicana de Cataluña 

(ERC). 

 

 His control of events relating to the process that lead to the mass acts on 20 

September 2017 (that impeded the fulfilment of the judicial rulings issued by the 

presiding judge of Court of Investigation no. 13 in Barcelona) and on 1 October 

2017 (the date of the illegal referendum, which was suspended by the 

Constitutional Court and prohibited by the Supreme Court of Justice of Catalonia), 

is clearly supported by the acts that are detailed below: 

 

 a) On 9 September 2017, in the Pati dels Tarongers in the Palau de la 

Generalitat, in his capacity as Vice-President of the Government and accompanied 

by one of the fugitive defendants, presented the question that was going to be 

posed in the referendum: “¿Quiere que Cataluña sea un estado independiente en 

forma de república?” [Do you want Catalonia to become an independent state in 

the form of a republic?] 

  

 b) On 4 July of the same year he took part in the public presentation of the 

draft law on the referendum of self-determination, in the act that took place in the 

National Theatre of Catalonia. 

  

 c) In the restructuring of the competencies of the different Ministries 

effected by the Decrees 108/2017 of 17 July and 110/2017 of 18 July, the entire 

administration of the electoral processes was handed over to the Vice-Presidency 

of the Generalitat, whose head was Mr Junqueras. From that point onwards, his 

control of the seditious process intensified on making all the activity of preparing 

and executing the referendum depend on a high-ranking person in the structure of 

the Ministry and a trusted confidant of the defendant Mr Junqueras and general 

coordinator of all the activity of planning and organising the intended referendum. 

  

 d) The defendant actively promoted and participated in approving Law 

19/2017, 6 September, the statute governing the referendum of self-determination 

and Law 20/2017 on the transitional and foundational legality of the Republic. Both 
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statutes were challenged by the national Government, and suspended by the 

Constitutional Court in orders issued on 7 September 2017. Law 19/2017 was 

finally declared void under Constitutional Court judgement STC 114/2017 of 17 

October 2017, and Law 20/2017 was declared void by Constitutional Court 

judgement STC 124/2017 of 8 November 2017. The Constitutional Court’s 

decisions again gave warnings as to the illegality of future decisions and the 

possibility of incurring criminal liability. 

 

 The suspension orders were notified personally, including such warnings, to 

the members of the Bureau and the regional Government. Oriol Junqueras was 

notified of his duty to prevent or halt these initiatives. Specifically to abstain from 

initiating, processing, announcing or enacting within the scope of their respective 

competencies any action or agreement whatsoever that permits the preparation 

and/or holding of the referendum on the self-determination of Catalonia. He was 

also required to abstain from placing at the disposal of the electoral commission of 

Catalonia and of the local electoral commissions his material and human 

resources necessary for them to perform their duties, with warnings of the 

eventual criminal consequences in the event of non-compliance. 

 

 e) Despite the irrefutable evidence of these requisitions, the defendant Oriol 

Junqueras, in his capacity as the Vice-President and together with all the 

members of the Government of the Generalitat, on 6 September 2017 signed 

Decree 139/2017 announcing a referendum, the sole article of which established 

the following : “In accordance with Article 9 of Law 19/2017, of 6 September, on 

the Self-determination Referendum, published in the Official Gazette of the 

Generalitat of Catalonia No. 7449 of 6 September, at the proposal of all members 

of the Government, a Referendum on the Self-determination of Catalonia has 

been called and shall take place on 1 October 2017, in accordance with Law 

19/2017, of 6 September, on the Self-determination Referendum”. 

 

 The Plenary Session of the Constitutional Court, via the ruling of 7 

September 2017, granted leave to proceed with the challenge lodged by the 

Spanish Government against the law of the autonomous region, suspending its 
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implementation and any action arising therefrom. The ruling itself was personally 

notified to the members of the Govern, advising them of their duty to prevent or 

halt these initiatives, specifically to abstain from initiating, processing, announcing 

or enacting within the scope of their respective competencies any action or 

agreement whatsoever that permits the preparation and/or holding of the 

referendum on the self-determination of Catalonia regulated in the Decree that is 

the object of this challenge, warning of the eventual responsibilities, including 

criminal, which may be faced should this requisition not be heeded. Constitutional 

Court Judgment 122/2017, of 31 October, declared the aforementioned regulation 

unconstitutional and therefore void. 

  

 On the same date of 6 September 2017, the Department of the Vice-

Presidency and of Economy and Finance, the head of which was Mr Junqueras, 

approved Decree 140/2017 of 6 September, on supplementary regulations for the 

enactment of the Catalonian Self-determination Referendum, the purpose of 

which, as stated in Article 1, was to “establish the additional regulations that 

should govern the process for holding the Referendum on Self-determination” Its 

articles outline the provisions deemed necessary in relation to the electoral 

commission, the list of registered voters, institutional campaigning, the voting 

process, the count, international observation, administration and the impact on 

participants’ employment. Final provision 2 of this Decree 140/2017 authorises the 

Govern of the Generalitat “...to carry out the approval of the expenditure and 

administrative actions necessary for an effective Referendum to take place, 

including the provision of the available human, material and technological 

resources.” 

 

 The Decree was signed by the President of the Generalitat, as well as by 

the Vice-President of the Government and Regional Minister for Economy and 

Finance, the defendant Mr Junqueras. 

 

 The Plenary Session of the Constitutional Court, via the ruling of 7 

September 2017, suspended its application, with the indicated warnings, 
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personally notifying the members of the autonomous regional Government and 

numerous authorities. 

 

 The personal notification of all these rulings by the Constitutional Court and 

the persistent inattention by the defendant Mr Junqueras to all the requisitions that 

were addressed to him, resolves any doubt concerning his control of the legislative 

and regulatory process that made it possible to hold the referendum that had been 

declared illegal. The defendant himself admits his leading role, although he 

justified the rejection of those requisitions due to the Spanish Constitutional 

Court’s lack of legitimacy for defining the political future of Catalonia. 

 

 f) To make the effective availability of the premises where the voting would 

be undertaken possible, on 6 September 2017 Mr Junqueras; in his capacity as 

Vice-President of the Govern de la Generalitat; together with one of the 

defendants in contempt, sent a letter to all the mayors of Catalonia, calling on 

them to make available all polling stations that were normally used in other 

election processes - cf. separate dossier 8, annex 4 T.3, page 819 and separate 

documentary dossier 7.1 separate dossier 7 page 121-. 

 

 g) On 20 September, in the afternoon, when there was already a sizeable 

group of individuals at the doors of the Regional Ministry of Economy and Finance, 

Mr Junqueras went to what was the headquarters of his own department. He was 

granted access by the Civil Guard officers who were carrying out the search. The 

defendant, who was aware of the difficult circumstances in which the judicial 

measure was being carried out, refused to address those gathered so that they 

might change their attitude. In his statement during the trial he clarified - in 

response to questions from his counsel- that nobody had informed him that a 

judicial search was underway there and the atmosphere was absolutely festive. 

 

 h) It is accredited by the testimony of the Mossos Chief of Police Mr Trapero 

and by the superintendents Messrs Ferrán, Molinero, Quevedo and Castellvi, that 

the defendant Oriol Junqueras in his capacity as Vice-President of the Govern, 

was present at the meeting that took place on 28 September 2017. The 
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aforementioned meeting was held at the request of those police commanders, for 

the purpose of informing the members of the executive of the significant risk to 

security that could arise from the demonstrable presence of radical collectives and 

the mobilisation of approximately two million people. In the opinion of the police 

commanders, the high probability of confrontations with the police forces in charge 

of fulfilling the judicial order made it advisable to suspend the vote scheduled for 1 

October. Despite the above, the decision of the members of the Govern present at 

that meeting was to go ahead with the referendum. At the end of that meeting, the 

defendant in contempt, the then President of the Generalitat, stated to all those 

present that if violence broke out on 1 October he would declare independence. 

 The self-styled will of the defendant Mr Junqueras and the representation of 

those serious incidents is easily inferred, not now from the terms on which that 

meeting developed, but from the objective fact that the previous day the High 

Court of Justice had issued a ruling - the existence of which was stated during the 

meeting between political leaders and police commanders - prohibiting the 

enactment of the referendum and ordering the State Security Forces - Mossos 

d’Esquadra, Civil Guard, National Police Force and Local Police - to seize the 

material, close the polling stations and prevent the vote. 

 

 This Court does not doubt the reality of that meeting and of the message 

transmitted by the heads of the Mossos d’Esquadra to the leaders of the Govern. 

However, it does not give credit to the version of the defendant, who declared - in 

response to questions from his counsel - that the conclusion he drew from that 

meeting and from the information transmitted was that there was no reason to 

foresee the occurrence of anything beyond that which had taken place up to that 

point. He argued that a violent scenario was impossible taking into account the 

prior experience of pacific mobilisations. The society itself had activated specific 

mechanisms to ensure the commitment to non-violence with intense activity by the 

social bodies, which organised services to maintain order and made specific calls 

to citizens. 

 

 The response of the defendant Mr Junqueras, of unquestionable legitimacy 

as an expression of his defensive strategy, does not have the strength of 
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conviction necessary for neutralising the evidential value of the declaration by the 

senior police commanders, whose statements were essentially consistent. Neither 

can there be an excuse for the message repeatedly and consciously sent to the 

citizens: defend the referendum, defend the ballot boxes, resistance and 

opposition to the instructions of the police. 

 

 i) On 6 October 2017, the Government of the Generalitat via a letter signed 

by Mr Junqueras, in his capacity as Vice-President of the Government, by Mr 

Turull as spokesperson of the executive and Mr Romeva as Regional Minister for 

Foreign Affairs, communicated to the regional Parlament the result of the 

referendum affirming that the “yes” vote had won, with 90.18% of the votes cast. 

 

 1.2. Mr Raül Romeva 

 

 1.2. We also deem it proven that the defendant Mr Raül Romeva is 

criminally responsible for the offence of sedition (arts. 544 and 545.1 of the 

Criminal Code). 

 

 He was the Regional Minister of the Department for Institutional and 

Foreign Affairs and Relations and Transparency of the Government of the 

Generalitat. In executing the agreed plan, and conscious of the evident illegality of 

his actions, he collaborated in executive decisions for guaranteeing the holding of 

the referendum and the achievement of the purpose of the process, in particular in 

the sphere of the external relations proper to his department. 

 

 1.2.1. The evidence presented enables his important institutional position in 

the Govern to be proven, in his capacity as the person responsible for the 

international dissemination of the process set in motion in a coordinated manner 

by the defendants. 

 

  

 a) Thus, on the afternoon of 9 June 2017, after an extraordinary meeting of 

the Governing Council, he participated in the presentation, in the Palau de la 
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Generalitat, of the question that was going to be posed in the referendum, the date 

of which was set for 1 October 2017. The question was: “¿Quiere que Cataluña 

sea un estado independiente en forma de república?” [Do you want Catalonia to 

become an independent state in the form of a republic?]. 

 

 b) He also signed on 6 September 2017, together with all the members of 

the Govern, Decree 139/2017 calling the referendum, the content of which we 

have already referred to. This Decree was suspended by the ruling of the 

Constitutional Court of 7 September 2017, personally notified to this defendant on 

21 September of the same year (cf. Pages 1313-14, volume 5. 2. Volume 5 pdf, 

separate dossier 5 DP [Preliminary Proceedings] 3/17 High Court of Justice of 

Catalonia), advising of his duty to prevent or halt these initiatives and, in particular, 

that he abstain from proceeding to name the members of the electoral 

commissions, create any register and/or record necessary for holding the self-

determination referendum and any act and/or action in application of Article 18 of 

Law 19/2017, such as initiating, processing, announcing or enacting any decision 

regarding the provisions contained in the law on the self-determination referendum 

or that promoted or processed any regulation towards this end, warning him of the 

eventual responsibilities, including criminal, which he may incur.  

  

 The challenged Decree was declared unconstitutional and void by 

Constitutional Court Judgment 122/2017, of 31 October. 

  

 c) In executing the Second Final Provision of Decree 140/2017 on 

supplementary rules for carrying out the referendum, the Govern of the 

Generalitat, on the basis of a proposal by this defendant, the Vice-President Mr 

Oriol Junqueras and the Regional Minister of the Presidency Jordi Turull, adopted 

the resolution, to which we have already referred, authorising the various 

departments to perform the actions and award the contracts necessary to hold the 

referendum. Additionally, the Government of the Generalitat established itself as 

the electoral administration. 
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 d) On 6 October 2017 he signed, together with the defendants Messrs 

Junqueras and Turull, the letter communicating the result of the referendum to the 

regional Parlament. 

  

 e) He was present, in the company of the co-defendants Messrs Junqueras 

and Turull at the presentation of the ballot boxes that took place on 28 September 

2019, two days before the referendum. 

 

 f) He performed a fundamental role in the external action developed by the 

Generalitat in favour of the self-determination process. He began his contribution 

running the first department, created in February 2016, of “Foreign Affairs, 

Institutional Relations and Transparency”, a designation that was challenged by 

the national Government and that following Constitutional Court Judgment 

77/2017 of 21 June, became known as the “Department for Institutional and 

Foreign Affairs and Relations and Transparency”. 

  

 From this Department, whose budget increased to 35 million euros in 2017, 

and under the direction of this defendant, a series of expenditures were carried out 

that are analysed infra, in justifying the commission of an offence of 

misappropriation of public funds. 

 

 The defendant Raül Romeva, assumed responsibility for the external 

strategy of the Govern for internationally legitimising the referendum. He was 

aware that he was promoting the creation of a parallel legality and that, via public 

mobilisation and international support, it would be possible to neutralise the 

capacity of the government and judicial authorities to exercise their constitutional 

functions. Nevertheless, on 28 September 2017 he publicly affirmed that “if the 

referendum was won independence would be declared 48 hours after the count 

was made official.” He attempted to demonstrate the viability of the construction of 

a Catalan Republic. He minimised the logistical difficulties for holding the popular 

consultation and accused the European institutions that they would lose credibility 

if they did not support the referendum. He accused the State of violating the Treaty 

on the Union regarding respect for freedom and the Rule of Law and proclaimed 
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that, despite the application of Article 155 of the Spanish Constitution, the 

Generalitat would not back down and that if the “Jordis” were imprisoned they 

would be political prisoners. 

 

  

 In the same vein of support for a consultation that, under no circumstances, 

was going to transform the Catalan region into a sovereign State, he maintained 

that there was no alternative to the proclamation of independence. He rejected the 

risk of social fracture, even within families, because, in his opinion, the division 

was between democrats and non-democrats, given that 80% of the Catalan 

population wanted to vote. 

 

 1.2.2. The claimed awareness of the legitimacy of the referendum, asserted 

by the defendant during questioning by his defence, is manifestly incompatible 

with the simple verification of the sequence of rulings by the Constitutional Court 

that were personally notified to him. 

 

 Like the defendant Mr Junqueras, he was personally notified of the rulings 

of the Constitutional Court of 7 and 12 September 2017, which suspended Laws 

19/2017 on the Self-Determination Referendum (pages 1278-1279 volume 5 2. 

volume 5 pdf DP 3/17 High Court of Justice of Catalonia), and 20/2017 on Legal 

Transition and the Foundation of the Republic (page 1346). He was duly advised 

of his duty to prevent or halt these initiatives, laws declared void by Constitutional 

Court Judgments 114/2017, of 17 October and 124/2017, of 8 November. 

 

 He was also notified of the ruling of 7 September 2017, which suspended 

the application of Decree 139/2017 Calling the Referendum, and received the 

same warnings. That Decree was then declared unconstitutional and void by 

Constitutional Court Judgment 122/2017, of 31 October. He was also personally 

notified of the ruling of the same date that suspended Decree 140/2017 (page 

1240). 
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 He was the recipient of the personal notification of the Constitutional Court 

ruling of 1 August 2016, which suspended the effectiveness of Resolution 263/XI, 

of 27 July and of ruling no. 170/2016 of 6 October, which declared invalid the 

Resolution approving the Study Commission for the Constituent Process. The 

notification took place on 20 October 2016, with the warning advising him of his 

duty to refrain from carrying out any actions aimed at complying with Resolution 

263/XI and of his duty to prevent or halt any initiative, legal or material, which 

directly or indirectly meant ignoring or evading the invalidity of the aforementioned 

resolution, warning of the eventual responsibilities, including criminal, which he 

may incur in the event of failing to comply with the Court’s orders. 

  

 He was also aware of the ruling of the same Constitutional Court of 1 

October 2016, which suspended the efficiency of Ruling 306/XI, of 4 October and 

of ruling no.24/2017 of 14 February, which declared it void. This resolution, in 

respect of the scheduled referendum, proclaimed Catalonia’s right to self-

determination and urged the Government of the Autonomous Region to proceed to 

organise this new consultation. 

  

 Both resolutions were notified to this defendant, as member of the Govern 

with the corresponding advice and warnings. 

  

 Neither was he unaware of the challenge before the Constitutional Court to 

Law 4/2017, of 28 March, on Budgets, which contained an Additional Provision 40 

that established a budget allocation for holding the referendum ordered by 

resolution 306/XI. The aforementioned regulation was challenged by the National 

Government and Constitutional Court Judgment 90/2017, of 5 July, declared 

invalid the provisions approving the budget allocations for holding the referendum. 

It was notified to the President and other members of the Governing Council of the 

Generalitat of Catalonia, advising them to refrain from carrying out any actions 

aimed at complying with the annulled sections, and of their duty to prevent or halt 

any initiative, legal or material, which directly or indirectly meant ignoring or 

evading the invalidity of those sections of the aforementioned resolution, warning 
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them of the eventual responsibilities, including criminal, which they may incur in 

the event of failing to comply with the Court’s orders. 

  

 He was personally notified of the Constitutional Court ruling of 7 September 

2017, which suspended Resolution 807/XI that designated the members of the 

Electoral Commission, advising him, once again, of his duty to prevent or halt 

these initiatives. Constitutional Court Judgment no. 120/2017, of 31 October 

declared the indicated resolution void. 

 

 1.2.3. Mr Romeva acknowledged his negative attitude towards complying 

with the advice of the Constitutional Court, but affirmed he felt that this was 

legitimate due to the judgment that declared certain precepts of the Statute of 

Autonomy of Catalonia amended in 2006 by Organic Law 6/2006, of 19 July), to 

be unconstitutional. It was - in his own words- “...a dramatic judgment” that implied 

“...the beginning of disaffection”. 

 

 As we have indicated above, the Rule of Law cannot accept with 

indifference that disagreement with a ruling of the Constitutional Court leads to a 

disqualification in integrum of that court, which in turn serves as a recurrent 

argument justifying seditious behaviour, in which disliked legislation is unilaterally 

substituted for other legislation as a fait accompli. Above all, if that piece of 

legislation, of constituent scope, is approved by a manifestly incompetent body, 

incompetence cannot be artificially remedied via holding a consultation that is 

dishonestly presented to the citizens themselves as the referendum that will lead 

to the creation of the fictitious republic of Catalonia. 

 

 As this Court has also been able to confirm in the case of other defendants, 

a significant contradiction exists in Mr Raül Romeva citing exercising the right to 

self-determination as a presupposition of legitimacy of the consultation held on 1 

October and, at the same time, proclaiming that the exercise of that right was 

directed not at making the creation of a sovereign region effective but to initiating a 

dialogue with the State that it intended to split from Nothing else can be deduced 

from his words in the oral trial, when he affirmed - in response to his lawyer, the 
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only party from whom he accepted questions - that the declaration of 

independence meant reiterating, once again, the need to initiate a process of 

dialogue It was a political declaration, an invitation to multilateral negotiation. 

 

 Once more, the Court is offered as a defensive argument the invocation of 

the existence of an absolute defence that, upon closer look, distorts the 

conceptual and historic significance of the right to self-determination. Mr Romeva 

himself affirmed in the plenary session that this right has evolved throughout 

history, initially associated with decolonisation processes. He is correct, and it has 

been thus expressed in some of the resolutions by international bodies that we 

have referred to above, on addressing the chapter relating to the violation of 

fundamental rights However, no matter how much flexibility he wants to attribute to 

that right, what is certain is that the self-determination of peoples has not 

experienced any episode in recent history in which the authorities of an 

autonomous region, integrated as such into the structure of a State, convene a 

supposed self-determination referendum, to then, once it has been held, suspend 

the birth of a new State and initiate a political dialogue on how to become 

independent. 

 

 Mr Romeva asked, time and again, “...since when is defending the right to 

self-determination a crime?”, stating that his assertion is protected by ideological 

freedom. The Court certainly agrees that ideological freedom allows and, what is 

more, protects advocacy for the right of self-determination. The political party with 

which Mr Romeva has stood for office in various elections defends, through its 

representatives, the democratic legitimacy of the right of self-determination, in the 

Parlament and in the media, at its convenience, without hindrance of any kind. To 

assert that the prosecution and conviction of Mr Romeva arises from the mere fact 

of having advocated for the self-determination of Catalonia can be viewed only as 

a rhetorical strategy, which, while legitimate from the standpoint of the right of 

defence, is to be rejected as a legal claim. 

 

 Much of the argumentative effort by the defence of Mr Romeva was aimed 

at presenting him as a man committed to pacifist movements, a true “supporter of 
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the culture of peace”, always participating from the firm belief that the construction 

of peace is the best tool for achieving a just society. 

 

 This profile of Mr Romeva is a well-known fact that this Court 

acknowledges, praises and respects. There is no doubt whatsoever as regards his 

commitment to peace. However, none of that is called into question in the factual 

account that serves to substantiate his conviction. The factual determination does 

not unjustly turn the defendant into a violent man. It is limited to reproaching his 

concerted action with the rest of the defendants, aimed at the creation of a set of 

legislation approved by a regional body manifestly incompetent to do so. And to do 

so encouraging a public mobilisation that included the material and physical 

resistance and opposition, as well as an international support aimed at unilaterally 

depriving of all executive force, as a fait accompli, the decisions of the 

governmental and judicial authorities democratically legitimised by the Spanish 

constitutional system. 

 1.3 Ms Carme Forcadell 

 

 1.3.1. Her involvement in the acts, as has been set out in the factual 

determination, led to her assuming a decisive role in the criminal arrangement 

conceived by the defendants. She repeatedly and stubbornly failed to comply with 

the resolutions of the Constitutional Court that addressed preserving the principle 

of competence and the foundations of the creation of law. From her privileged 

position as President of the Parlament, she enabled the creation of an invalid 

parallel legality, which caused a linked succession of appeals and challenges by 

the National Government before the Constitutional Court. These challenges that, 

by legal imperative implied the immediate suspension of the appealed regulation, 

were arrogantly disregarded by the defendant, who ignored the requisitions 

received from the Constitutional Court time and again. In the development of the 

criminal agreement in which she was a participant, she seriously hindered the 

exercise of the public authority vested in the courts of justice, whose orders were 

clearly mocked. Both those of the Constitutional Court and those of ordinary 

courts, specifically those emanating from the High Court of Justice of Catalonia 

and of Court of Investigation 13 in Barcelona. Under the slogan, “in defence of our 



 

309 
 

institutions”, she encouraged, organised and was involved in mass actions that 

hindered the work of the courts and caused serious confrontations between 

citizens and members of the State Security Forces. The holding of the referendum, 

despite its express prohibition and the subsequent declaration of an impracticable 

independence, culminated a process that met the requirements of the criminal 

definition of sedition outlined in Articles 544 and 545.1 of the Criminal Code. 

 

  And in that plan pluralistically designed and developed via concatenated 

actions, the defendant Ms Carmen Forcadell had a relevant and decisive 

involvement, which was most intensive in the parliamentary foundation via which 

she tried to devise a parallel legal framework, lacking validity, but which would 

serve to support the pro-independence strategy. 

 

 However, Ms Forcadell was somewhat more than the person who 

embodied the institutional office called upon to preside and moderate the 

processes of legislative creation. 

 

 In effect, she went beyond that scope with decisions and acts fully 

integrated into the criminal strategy to which she actively adhered. She publicly 

encouraged the mass mobilisation of citizens in the acts of protest in reaction to 

the judicial resolutions and in the participation in the prohibited referendum, all in 

an express challenge to the constitutional order and the authorities that acted 

thereunder, with a prominent presence in many of the mobilisations that took place 

particularly in the months of June to October 2017. 

 

 She openly and publicly backed, in flagrant violation of the duty of neutrality 

pertaining to her office, the action of government, with notable presence directed 

to the same objective. She challenged the constitutional legality and the fulfilment 

of the judicial resolutions, outside of her parliamentary activity, with open calls to 

vote in the supposed referendum of self-determination held on 1 October. 

 

 Prior to her institutional facet as President of the Parlament, she had a 

relevant influence as President of the Assemblea Nacional Catalana (ANC). In that 
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capacity she signed the roadmap approved by the entities Convergencia 

Democrática de Catalunya-Reagrupament Independentista; Esquerra Republicana 

de Catalunya; Asamblea nacional Catalana; Associació de Municipis per la 

Independència and Omnium Cultural. The defendant herself has admitted this and 

said document is included in the proceedings. However, focusing on the acts that 

we have specified as criminal, the involvement of Ms Forcadell attained true 

criminal importance in the behaviour she developed as President of the Parlament 

and of its Bureau. She blatantly exceeded the functional space of her position. She 

contravened the Constitution via different resolutions and regulations that were 

successively suspended and invalidated by the Constitutional Court And she did 

so consciously and deliberately, as she was not only repeatedly notified and 

ordered to prevent any legislative initiative that breached the rulings issued in 

judgment no. 259/2015, but was also warned by the General Secretary and the 

Senior Counsel of the Parlament, Mr D. Xavier Muro and Mr Antonio Bayona, and 

by the representatives of the political groups of Cs, PSC and PP, who urged, 

unsuccessfully, the Bureau to reconsider its action. With the vote of the majority of 

its members, including her own, she began the successive legal initiatives. Among 

them those that converged in Laws 19/2017 and 20/2017 on the Referendum and 

on Legal Transition. These points have been admitted by the defendant and 

appear in the extensive parliamentary documentation incorporated into the case. 

Some of them were recounted in detail during the oral hearing, on the occasion of 

the witness evidence by Messrs Muro, Bayona, Espejo Saavedra and Pérez 

Ibañez. 

 

 The role that corresponds to the President of the Parlament and its Bureau 

is defined by Articles 37 to 42 of the Regulation of the House. Essentially, on what 

we now focus our attention, it was the responsibility of the defendant to approve 

the order of the day of the Bureau’s meetings, and within this impartially managing 

the debates. The Bureau has the task, among other functions, of “classifying, in 

accordance with the Regulation, parliamentary papers and documents, and 

declaring whether or not they are to be admitted to parliamentary process”. From 

the framework of action thus defined, Ms Forcadell allowed initiatives that directly 

contravened the rulings of the Constitutional Court to be incorporated into the 
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Bureau’s order of the day. As a member of the body called to regulate and order 

the Parliamentary debates, she admitted these initiatives for processing and 

accepted them for parliamentary debate. Despite the fact that as President it was 

incumbent on her to do so, she did not stop initiatives for debate in the Plenary 

session, being aware that these initiatives has been formally suspended by the 

Constitutional Court, prohibitions that had been the object of personal notification 

or, in some cases, were of public knowledge.  

 

 The defence of the defendant - and also she herself in her declaration - 

argued that the task of Ms Forcadell as President and member of the Bureau only 

empowered her to dismiss the different legislative initiatives for reasons of form, 

and she was not empowered to address their content. Other Presidents of the 

institution who preceded or followed her in the position, including Ms Núria de 

Gispert, Mr Ernest Benach, or the current President Mr Roger Torrent, made 

similar statements. Evidence in support of this opinion was also given by other 

members of the Bureau including Ms Simó or Mr Corominas. They all made 

statements as witnesses in the oral hearing.  

  

 However, the wishful version of the political representatives - some of them 

members of the same party as Ms Forcadell - is in clear contrast to the version of 

the specialists from the institution of the Parlament - General Secretary and Senior 

Counsel - who maintained the opposite. 

 

 Mr Xavier Muro - Counsel of the Parlament since 1992 and General 

Secretary since November 2016- accepted, as a general rule, that the decision 

regarding admitting an initiative for processing, must focus on examining the 

obstacles of form. He even cited in support of this opinion some constitutional 

jurisprudence. However, he also specified that this same jurisprudence has 

accepted exceptions to the general rule. Beyond these nuances, the witness 

acknowledged that he had warned the President of the Parlament and the other 

members of the Bureau of the risk of incurring responsibilities. He did so in writing, 

in some cases, and verbally “...on many occasions”. In fact, together with the 
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Senior Counsel they also warned of the legal problems associated with a reform of 

the regulation by the system of a single reading. 

 

 The Senior Counsel of the Parlament, Mr Antonio Bayona, declared along 

the same line, accepting as “…a basic function of any person who advises another 

[that of] warning them of the responsibilities of making a decision”. As such, they 

also cautioned, in opposition to the reform of the Regulation, that the Commission 

of Statutory Guarantees had insisted on the need to listen to the Counsels’ 

opinion. He referred to the existence of precedents whereby the Bureau has 

rejected initiatives for reasons of content. He placed these precedents in 2009, 

2010 and 2012. 

 

 Both testimonies have the backing of a specialist preparation that the 

complaisant defence witnesses lack. But beyond that evidence, it is not logical to 

accept as one of the defining characteristics of a democratic system the possibility 

of giving legal effect to initiatives arising from decisions suspended by the 

Constitutional Court. In fact, in previous parliamentary terms the Parlament of 

Catalonia itself had rejected popular initiatives that sought a referendum, thus 

exploring the substantive approach set out in the initiative. 

 

 Ms Forcadell was aware of the possibility of exercising her power to veto 

the processing of motions opposed to the constitutional order, whatever their origin 

was. She herself admitted that she would never give effect to an initiative openly 

opposed to fundamental rights. 

 

 Any doubts in this respect were dispelled by the Constitutional Court, which 

affirmed in different resolutions what this Court associates with the operational 

rules of a democratic system. In effect, Constitutional Court Ruling no. 24/2017, 14 

February, which condenses the constitutional doctrine in this respect and was 

personally notified to the defendant, proclaims the following: “…there is no doubt 

that the functions of directing debate and complying with and ensuring compliance 

with the Regulation of the House are incumbent on the President (Article 39.1 

Regulation of the Parlament of Catalonia). These must in turn be reconciled with 
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complying with the resolutions of the Constitutional Court, which all public powers, 

and consequently their officials, are obliged to do (Article 87.1 Organic Law of the 

Constitutional Court). In this respect it must be noted that in accordance with the 

provisions for the procedure of debate on political policy of the Government in 

Article 152 of the Regulation of the Parlament of Catalonia, the Bureau accepts 

draft motions formulated by the parliamentary groups that are “consistent with the 

matter that has been the object of the debate and that do not signify a vote of no 

confidence in the Government.” However, that is not sufficient reason for 

understanding that the President is obliged to submit the aforementioned motions 

from the parliamentary groups JxS and CUP to the vote in the Plenary session. 

That outlined in Article 37.3 letters a) and e) of the Regulation of the Parlament of 

Catalonia, empowers the Bureau of Parlament, which acts under the direction of 

the President (Article 37.2 of the Regulation of the Parlament of Catalonia), to 

decide that these parliamentary motions should not be processed, due to directly 

contravening the repeated pronouncements by this Court in relation to the so 

called “constituent process”. It should be remembered, moreover, that the Bureaus 

of the Houses are empowered to refuse to process motions or bills presented by 

parliamentary groups that “clearly and evidently” contradict the Law or are 

unconstitutional, without that representing any violation of the fundamental right of 

the parliamentarians who authored the motion (Article 23.2 of the Spanish 

Constitution), as this Court has had the opportunity to declare (Constitutional Court 

Judgments 124/1995, of 18 July, Legal Ground 2;10/2016, of 1 February, Legal 

Ground 4; 107/2016, of 7 June, Legal Ground 3).” 

 

 We have stated in another precedent that the Rule of Law represents from 

the outset the victory of the dominion of law over despotic whim. It presupposes, 

among other identifying elements, that all the authorities integrated into the 

structure of the State operate in compliance with the legal provisions approved in 

accordance with the constitutional norm. Criminal law cannot be indifferent to the 

rupture of the constitutional foundations and of the regulatory framework that 

makes possible the exercising of fundamental rights and public freedoms. Above 

all, when the legitimate restoration of legality, preventatively expressed via a 

suspension ruling by the Constitutional Court, is disregarded by its principal 
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recipients. And the clarity of this idea, called upon to act as a premise of peaceful 

coexistence, cannot be obscured via the arbitrary plea of an equivocal duty as 

President of the legislative body and, therefore, empowered to execute her own 

considered opinion and ignore the requisition of the Constitutional Court (cf. 

Supreme Court Judgment 177/2017, 22 March). 

 

 1.3.2. The contribution of the defendant Ms Forcadell to the perpetration of 

the offence of sedition of which she is accused was obvious. 

 

 Constitutional Court Judgment 259/2015, 2 December, delivered within 

appeal 6330/2015 (Official State Gazette, 12 January 2016) annulled resolution 

1/XI of the Parlament on the initiation of a process for the creation of an 

independent Catalan State. 

 

 Four days after its publication in the Official State Gazette the Parlament 

approved Resolution 5/XI - dated 20 January 2016 - for the creation of a 

“Committee for the Examination of the Constituent Process”. The National 

Government lodged an interlocutory application for enforcement of the 

aforementioned Supreme Court Judgment 259/2015, which was determined by 

Constitutional Court Ruling 141/2016 of 19 July, which annulled the 

aforementioned resolution, insofar as the activity of the committee created is 

directed to giving continuity and support to the objective proclaimed in resolution 

1/XI, that is, the opening of a constituent process in Catalonia aimed at the 

creation of the future Catalan constitution and the independent Catalan state in the 

form of a republic, which had already been declared unconstitutional by the 

judgment whose enforcement gave rise to the interlocutory application. 

 

 In turn, the abovementioned Constitutional Court Ruling 141/2016 ordered 

that a warning be issued to the implicated powers and their officials, especially that 

of the Bureau of the Parlament of Catalonia and whoever presided over it, advising 

of their duty to prevent or halt any initiative that meant ignoring or evading the 

stated mandates. The notification to Ms Forcadell took place on 21 June 2016. 
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 Seven days later, the Parlament approved Resolution 263/XI of 27 July, 

which ratified the conclusions of the “Committee for the Examination of the 

Constituent Process”. Again, an interlocutory application for enforcement of 

Constitutional Court Judgment 259/2015 was lodged. On this occasion the 

Constitutional Court, via a ruling of 1 August 2016, suspended its efficacy while 

ordering that a warning be issued to Ms Forcadell, among others, advising of their 

duty to prevent or halt any initiative that might involve disregarding or 

circumventing the suspension ordered The resolution was notified to her on 4 

August. 

 

 Subsequently, Constitutional Court Ruling 170/2016, of 6 October, declared 

Resolution 263/XI invalid. By order of the Constitutional Court, this latter ruling was 

personally notified to, among others, the President of the Parlament of Catalonia, 

with the warning advising of her duty to refrain from carrying out any actions aimed 

at complying with Resolution XI and of her duty to prevent or halt any initiative, 

legal or material, which directly or indirectly meant ignoring or evading the 

invalidity of the aforementioned resolution, warning of the eventual responsibilities, 

including criminal, which she may incur in the event of failing to comply with the 

Court’s orders. The order was notified to Ms Forcadell on 11 October 2016. 

 

 A few days previously the Parlament approved Resolution 306/XI of 4 

October 2016, which proclaimed Catalonia’s right to self-determination and urged 

the Government of the Autonomous Region to proceed to organise this new 

consultation. At the time it created a Monitoring Committee to carry out the 

referendum. Furthermore, with regard to the constituent process, the same 

Resolution urged the Government of the Generalitat to create an Advisory Board, 

set a constituent calendar, provide the resources necessary and protect any 

deliberation and decision that may arise from that process. 

 

 Again, an interlocutory application for enforcement of Constitutional Court 

Judgment 259/2015 was lodged by the National Government. In this case also, the 

Constitutional Court, via a ruling of 13 December 2016, suspended its efficacy. By 

Constitutional Court Ruling 24/2017 of 14 February, said resolution was declared 
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invalid “as regards to numbers 1 to 9 of heading I.1.1, entitled ‘Referendum, legal 

protection and guarantees”, within chapter I.1, entitled ‘Referendum’; and numbers 

13 to 16 of chapter I.2, entitled ‘Constituent Process’; both chapters contained in 

title I of the aforementioned resolution, under the title “The political future of 

Catalonia’”. The aforementioned order and ruling were personally notified to the 

defendant Ms Forcadell, the first on 20 December 2016; the second on 21 

February 2017, while in compliance with the ruling, she was required to refrain 

from carrying out any actions aimed at complying with the annulled sections of 

Resolution 306/XI. She was advised of her duty to prevent or halt any initiative, 

legal or material, which directly or indirectly meant ignoring or evading the 

invalidity of those sections of the aforementioned resolution; and she was warned 

of the eventual responsibilities, including criminal, which she may incur in the 

event of failing to comply with the Court’s orders. 

 

 Once notified of the above ruling, Ms Forcadell and another four members 

of the Bureau again voted in favour of admitting for processing the Law on 

Budgets, which crystallised in Law 2/2017, of 28 March. This regulation - as we 

have indicated in different passages of our resolution - included an Additional 

Provision 40 that established a budget allocation for holding the referendum of 1 

October, ordered by resolution 306/XI, which - it should be remembered - ended 

up being annulled by the Constitutional Court via Constitutional Court Ruling 

24/2017. Law 4/2017 of the Catalan Parlament was again challenged by the 

National Government before the Constitutional Court, which in Constitutional Court 

Judgment 90/2017 of 5 July declared the aforementioned Additional Provision 40 

invalid.  

 On 31 July 2017 the draft of the Law on the Referendum was registered in 

the Parlament and on 28 August 2017 that of the Law on the transitional and 

foundational legality of the Republic Even when the reports by the Senior Counsel 

of the Parlament and its General Secretary expressed that admitting both draft 

laws for processing would be contrary to the prohibitive resolutions of the 

Constitutional Court and breached the orders expressly made to prevent or halt 

any initiative which meant ignoring or evading the invalidity of those parliamentary 

resolutions that they now intended to implement, the Bureau of the Parlament 
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included them in the respective order of the day, and began the legislative 

initiative. They also ignored the majority of the Bureau and whoever presided over 

the motions for reconsideration formulated by the political groups opposed to the 

initiative, as well as those who asked that a report be requested from the Council 

for Statutory Guarantees, which demonstrates a decisive intention to carry forward 

the regulatory framework that formally protected a process of non-observance of 

the laws and made it possible to hold a public consultation for exercising the 

supposed “right to decide”. 

 

 And thus, in the marathon sessions of 6, 7 and 8 September, with the 

notable and enthusiastic impetus of the person who held its presidency, the 

Parlament of Catalonia approved Law 19/2017, of 6 September, on the Self-

determination Referendum and Law 20/2017, of 8 September, on the transitional 

and foundational legality of the Republic. 

 

 Both laws were initially suspended by each Constitutional Court order of 7 

September 2017 and definitively annulled by Constitutional Court Judgments 

114/2017, of 17 October, the former, and 124/2017, of 8 November, the second. 

 

 The intention was to continue with processing the single reading procedure, 

which was ruled out because the motions that would authorise it did not concur, 

once the Constitutional Court provisionally suspended the reform of the regulation 

that sought to overcome that obstacle. 

 

 At the oral trial the defendant argued that she did not remember having 

been notified of the abovementioned rulings of 7 September, nor having received 

the warnings ordered therein. Should that argument be true - in fact, this Court has 

not located the formal accreditation of that requisition in the extensive 

documentation contained in the case files - its absence would have no significance 

whatsoever for criminal effects. On the one hand, due to the public nature of those 

resolutions, which Ms Forcadell herself admitted being aware of. On the other, due 

to the warnings of a technical nature effected by the General Secretary and the 

Senior Counsel of the Parlament. 
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 Furthermore, the jurisprudence of this Court has interpreted the scope of 

the requirement for personal delivery as a presupposition for the commission of 

the offence of disobedience. The defendant Ms Forcadell visibly disobeyed the 

orders of the Constitutional Court. Her disobedience, vis-à-vis other cases tried by 

this Court, remains absorbed by the offence of sedition that we declare proven. 

Nevertheless, the reading of some of the extracts from those precedents may 

prove illustrative: “…The proposition that without notification and without personal 

requisitions the offence of disobedience outlined in Article 410 of the Criminal 

Code is not committed requires important nuances. In effect, it is understandable 

that on those occasions when the offence of disobedience is attributed to an 

individual (cf. Articles 556, 348.4.c, 616 quater of the Criminal Code), the personal 

nature of the requirement acquires particular relevance. Only in this way do we 

avoid the nonsensical situation wherein a citizen is criminally convicted for the 

simple fact of disregarding the abstract mandate inherent in a mandatory 

regulation. Hence the determination of subsumption requires confirmation of the 

disdain for a personally notified order, with the consequent legal warning advising 

of the consequences of non-compliance. However, on those other occasions on 

which the mandate is included in a judicial resolution or in a decision or order by 

the higher authority (cf. Article 410.1 of the Criminal Code) and is directed, not to 

an individual, but to an authority or public official, the requirement of personal 

notification of the requisition has necessarily to be modified. What is decisive in 

such cases is that the lack of compliance, whether in an individual capacity by the 

public official responsible, or as a member of the collegiate body of which he or 

she forms part, is the expression of a stubborn rebelliousness in the face of that 

which is ordered. What is truly decisive is that the public official or the authority to 

whom the mandate is addressed is aware of its existence and, above all, is aware 

of its existence and, above all, the associated duty to comply therewith.” (cf. 

Supreme Court Judgments 722/2018, 23 January 2019 and 177/2017, 22 March). 

 

 In accordance with those precedents, the lack of a formal requisition has no 

legal significance for demonstrating the intent of the authority that ignored 

complying with the mandate that it was certainly aware of. 
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 The same path was followed by Resolution 807/XI of 7 September 2017, 

Motion on the Electoral Commission, declared void by the Constitutional Court in 

judgment no. 120/2017, 31 October. Once the referendum was held, despite the 

Counsels of the Parlament again warning of the risk of violating the prohibitions of 

the Constitutional Court, on 4 October the Bureau agreed, at the behest of Junts 

pel Sí and CUP-CC, with a vote in favour on the part of Ms Forcadell and three 

other members, to admit for processing the request for the appearance of the 

President Mr Puigdemont before the Parlament, an agreement also suspended by 

Constitutional Court Ruling no. 134/2017, 5 October. 

 

Subsequently, once the Government of the Generalitat formally communicated 

that in the referendum “Yes” had won with 90.18% of the votes cast, on 10 

October 2017 the President of the Generalitat appeared before the plenary 

session of the Parlament and stated - as we have highlighted above - that he 

would abide by the will of the people of Catalonia and convert the region into an 

independent State in the form of a republic, but he stated that he and the 

Government of the Generalitat would propose the suspension of the enforcement 

of the declaration of independence with a view to reaching an agreed solution. 

 

 On 27 October, after the issuance of Constitutional Court Judgment 

114/2017, 17 October, which declared Law 19/2017 on the referendum to be 

invalid, there was a further important action by the defendant whose vote, together 

with that of other members of the Bureau, permitted the admission for processing 

of two draft motions to be voted on by the plenary session. The first concerned a 

declaration of independence of Catalonia. The second, the commencement of a 

constituent process for the new republic. The motions were processed, and were 

subsequently voted on by 82 of the 135 members of the Parlament, given that the 

rest of the parliamentarians left the assembly room declaring the illegality of the 

motions that, put to a secret vote in the plenary session, approved the constitution 

of the Catalan Republic as an independent and sovereign state and the 

commencement of a constituent process. Only the operative provisions were 

approved and at the request of the Secretary it was firstly recorded in the minutes 
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of the Bureau session that admitted the motions for processing that they lacked 

legal effect.  

 

 The vote was secret, for which the exact vote of the defendant Ms Forcadell 

is unknown, although the content of her own statements enables us to guess how 

she voted. In any event, it is irrelevant, as what is fundamental with regard to 

upholding the criminal definition of her conduct is that she allowed all the 

resolutions that we have analysed to be admitted for processing and to be voted 

on, against the continued and successive requisitions of the Constitutional Court. 

 

 This Court wishes to emphasise, despite this being obvious, that how Ms 

Forcadell voted is not the basis of her conviction. None of the parliamentarians 

have been pursued for what they said, for how they voted or for what, since the 

consolidation of our constitutional system, any political representative may defend 

with neither hindrance nor interference by other powers of the State. Her conduct, 

despite the repeated arguments by her defence in this respect, is not protected by 

parliamentary inviolability. We pronounced ut supra on the limits of that 

justification. It imposes, then, a reference to a matter already dealt with. 

 

 It is also argued that the parliamentary processing scrupulously respected 

the Regulations of the House. Even if this was the case, the decisive factor was 

that as President of the legislative body she did not prevent resolutions openly in 

opposition to the declarations of the Constitutional Court from being voted on. 

Moreover, she actively promoted its processing. She effectively and efficiently 

contributed to the creation of the risk that materialised in the resultant outcome, 

she increased it over time and, despite being able to do so, did not stop it. She 

therefore had full control over the event. 

 

 1.3.3. Ms Forcadell projected her public activity beyond the parliamentary 

sphere, resolutely supporting the Govern in decisions concerning the preparation 

of the referendum and the ANC and Omnium Cultural in the mobilisations that they 

promoted. She exceeded the remit of the institutional position that she held and 

infringed the duty of neutrality inherent in the same. 
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 The defendant herself has admitted being present at the public acts 

organised by the Government of the Generalitat in preparation for the referendum. 

She accompanied the President and the Vice-President in the presentation of the 

referendum question on the afternoon of 9 July 2017 in the Pati dels Tarongers; 

she was present at the act presenting the draft law on the referendum in the 

National Theatre on 4 July 2017. All the above despite being aware of the 

decisions of the Constitutional Court, and having been ordered, together with the 

members of the executive, to abstain from actions aimed at organising the 

consultation. 

 

 On 20 September she appeared at the demonstration outside the Ministry 

of Finance, publicised by ANC and OC, while different searches ordered by the 

judicial authority were carried out. And from her Twitter account that same day, 

accompanying a photograph in which it is possible to discern the defendant with 

her back turned at a demonstration, she posted the text: “A la porta del 

Departament d´Econimía defensant les nostres instiucion. No tenim por, l´1 

d´octubre votarem!” [“At the door of the Department of Economy defending our 

institutions. We are not afraid, on October 1 we will vote!”] 

  

 In the late evening of that same day 20 September, Ms Forcadell lead a 

demonstration in Sabadell in defence of the institutions in which she again called 

on people to vote on 1 October. 

 

 At 05:01 on 21 September she sent a message from her Twitter account 

with the following text: “Volem la libertat inmediata dles detinguts polítics. Us 

volem a casa, us volem amb les vostres families!” [“We want the immediate 

freedom of political detainees. We want you home, we want you with your families! 

“]. On 1 October, via the same network, at 14.39 she stated: “Grécies a tots els 

que heu fet posible aquesta jornada inoblidable malgat la violencia desmesurada 

d l´Estat. Moltes grácies”. [“Thanks to everyone who has made this unforgettable 

day possible despite the excessive violence of the State. Thank you so much”.] 
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 On 21 September she attended a demonstration convened outside the High 

Court of Justice, protesting against the arrests made the previous day. In an 

address to those gathered, together with the leaders of ANC and OC - Messrs 

Sánchez and Cuixart - she demanded the release of those arrested and urged 

those present to vote in the referendum, repeating, among others, the slogan “No 

tenim por” [“We are not afraid”]. On 22 September she appeared, together with the 

defendants Messrs Junqueras and Romeva, at the demonstration that, with the 

same aim as the previous one, took place at Ciudad de la Justicia when the 

detainees were brought before Court of Investigation no. 13 in Barcelona. She 

herself confirmed that during the trial. 

 

 She again backed the action of the Government aimed at holding the illegal 

referendum by receiving in an institutional meeting the foreign observers who 

through Diplocat travelled to Catalonia with the objective of monitoring the 

referendum of 1 October. She publicised this meeting via a message on her 

Twitter account. The observer Mr Bemhard Von Grünberg admitted during the trial 

that he had spoken to her. 

 

 It is true that during the trial Mr Jordi Martínez Soler, parliamentary adviser 

responsible for managing the President’s social media, appeared as a witness and 

affirmed that it was he who had written many of the messages sent from Ms 

Forcadell’s official account. Even when that was the case, the conduct of the 

defendant on the days those and successive messages were sent, highlights that 

the above action was carried out following express instructions and within the 

scope of trust by someone who knows the resolute political will of the authority he 

assists. 

 

 Once more, this Court must stress, in response to legitimate defensive 

arguments that question the grounds of the conviction of Ms Forcadell, that her 

declared criminal responsibility is not based on one or several inflammatory 

speeches in defence of the independence of Catalonia. Publically pronouncing in 

favour of the political emancipation of any autonomous region is not a crime. 

Neither does doing so in the context of a public protest as a result of one or 
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several arrests that are considered unjust tinge the conduct of any citizen with 

illegality. These are acts safeguarded and protected by our constitutional system. 

The same can be said of the fact of receiving as a matter of protocol a foreign 

delegation invited to observe a referendum. 

 

 What justifies the conviction of Ms Forcadell is her decisive role in the 

direction of a process of legislative creation that, despite its more than evident 

legal insufficiency, served as an illusory reference for citizens who were going to 

be mobilised as an instrument for pressurising the National Government. Citizens 

who took action confident that when they cast their vote they were forming part, 

not of a simulated political strategy against the central power, but of the immediate 

creation of a sovereign State. The conduct for which Ms Forcadell is reproached is 

also linked to her prominent role in leading some citizens gathered outside the 

headquarters of a jurisdictional body to protest against the arrest of public officials 

of the autonomous region. A demonstration that had been convened the previous 

day by Messrs Sánchez and Cuixart in the same act in which, for more than twelve 

hours, a judicially ordered entry and search operation was obstructed. In short, 

criminal law is not indifferent to the execution of successive acts aimed at 

promoting non-observance of the laws and rendering useless the jurisdictional and 

governmental decisions that are adopted in the legitimate exercise of power in a 

democratic society. 

 

 The personal involvement of the defendant Ms Facts in the whole process, 

outside of her actions in the parliamentary sphere, is evident in the testimony of Mr 

Ferran López, at the time the Head of Territorial Coordination of the Mossos. The 

witness explained that the police commanders asked that the defendant be invited 

to participate in the meeting that they held with the President of the Generalitat, 

the Vice-President Mr Junqueras and the Regional Minister for the Interior Mr 

Forn. There is no record that she was effectively called to attend and it has been 

substantiated that she was not present at that meeting. However it is particularly 

significant that the person who held important responsibilities in the maintenance 

of public order, considered that the presence of Ms Forcadell at the meeting - let 

us not forget, aimed at alerting the proincipal political leaders of the high risk of 
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violence on the date of the referendum - closed the circle of institutional pre-

eminence in the development of the illegal referendum. 

 

 The assistance of Ms Forcadell also appears reflected in the Moleskine 

diary seized during  the search carried out at the address of Mr Jové. Essentially 

two meetings are reflected in which, according to the initials shown, one of the 

participants was Ms Forcadell.  The first, on 13 April 2016, along with Ms Marta 

Rovira and Mr Josep María Jové, among others. In the transcription prepared by 

the Civil Guard, and ratified during the trial by the officer who prepared it, it states: 

“…we need a strategy and everything that the process implies at a parliamentary 

level. There is a report by counsel on the steps to follow if we have, or on the basis 

of, reactions from the State. Report (interlocutory application for enforcement). 

Report (interlocutory application for enforcement). Joint report. CUP resolution. 

[…] What do we do if there are disqualifications or fines? We could go for an 

interlocutory application for enforcement (fastest) In this case yes we can have 

something (in the others they view it more complicated). Undoubtedly if there had 

been government the State would have put us directly with the Public Prosecutor’s 

Office. […] Pre-constituent process. There is an attempt at reaching agreement 

with the entities. To find a promotional team in order for a large platform to be 

created that is where the public debate can take place. (here OC and ANC). With 

the CUP it wants to close the strategy. They accept promotional team (“new 

beginning”) but want a multi-referendum al the end of the pre-constituent process 

by the government not by the entities. […] Point of consensus that the conclusions 

are binding but without specifying model of form of validating this connection. They 

want the participation of CSQP and BCNCOMÚ in the constituent process that 

they form part of the promotional team but remain to influence in the definition of 

this process. Motion by the CUP on the process. 60 days to present a plan of 

action. What role can the Govern play? What role do they want the Govern to 

play? Schedule of actions: Govern, Parlament, Pre-constituent agreement with 

entity minimal structures...” 

 

 The second took place on 22 September 2016, and was attended by, in 

addition to other defendants declared to be in contempt, Mr Oriol Junqueras, Ms 
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Carme Forcadell and Mr Jordi Turull. According to the transcription made the diary 

reflects the following: “MHP.- Analyse report. We continue having the same 

problem that “legality” will be imposed and people will follow.. […] The referendum 

on what generates most consensus but can it be done? […] Timetable June/July. 

To approve laws and he favours trying to do it. Agreed or not agreed with the State 

but it has risks. That it can’t be done or that people don’t mobilise. […] These 

months can be considered if we deal with the timetable. 1) OC proposes agreed 

referendum (coverage for preparing it) that we do it one way or another in July. 

Referendum or referendum without adjectives. 2) DPG: CSQP willing to ask the 

state for referendum. 3) Budgets. They will include referendum (there is a budget 

allocation). 4) State Elections. There will be third elections. They are an immense 

opportunity. Spain fails before the international community more possibility of all 

the independence movement united that presents for the last time having a 

dramatic effect (victory independence movement plus increase plus differential 

participation). - We prepare govern and media presence. 5) New idea of 

referendum at international level. 6) Spanish govern weak or anti-independence 

movement more mass mobilisation publicised politicians courts [sic]. […] This 

facilitates conditions for getting to June/July approve laws and hold the 

referendum in September. From then on open negotiations and request 

international involvement. […] It continues being an uncertain scenario but less so 

if the govern and senior officials take responsibility (public officials “will be 

absent”). […] AM.- What MHP proposes is shared by him. We have certain conflict 

and it will be harder than 9N. Some considerations: This can be included within 

road map. We don’t lose sight of the fact we can’t abandon control. - We can’t 

renounce convening elections. […] What does the Parlament risk? What will the 

country’s major companies do? Communicate it well. We ensure financial traffic in 

the early days. We can’t rely on taxes and they are millions of euros. […] Country 

security schemas. Or we have guaranteed security or some actors will turn their 

back on us (EVA...). We gauge well the reactions of the State (they will have to be 

carefully studied). ´- Magnitude and consequence (go against individual public 

officials, reclamation of security competencies, suspension of autonomy...)  […] 

OJ: Look closely at the schema. Settle negotiation on budgets. There are no 

Spanish elections. We don’t mention the subject. The subjects brought up by AM 
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can be discussed in more detail and in the future. […] CF: There are people in the 

CUP who say that with no budget it can continue to parliamentary term. We have 

the guarantee that we have the referendum when the same ones as on 9N come 

out again”. 

 

 In her statement during the oral trial, the defendant admitted having 

attended both meeting with Mr Jové on the dates indicated. The first, held in the 

Parlament with Ms Rovira and Mr Jové as General Secretary of Finance, but she 

denied that the aforementioned meeting developed with the content detailed in the 

transcription. It was, in actual fact, a meeting for talking about the budgets. 

 

 She also accepts the second. She explained that it was convened by Mr 

Puigdemont to talk about the question of trust, in which he announced that he was 

going to propose a referendum. Mr Artur Mas in his statement confirmed having 

been present at that meeting. 

 

 The case law of this court has interpreted that in order to be able to make a 

finding of joint execution, it is not necessary for each and every one of those 

involved in that execution stage to proceed to carry out the conduct outlined in the 

key verb of the criminal definition. Joint perpetration requires a subjective element 

consisting of an agreement in respect of the identity of that which is going to be 

executed, which may be prior or more or less prepared, or may even arise 

simultaneously with the execution, specifying its terms during this, provided that 

the actions of each person involved do not signify an unforeseeable excess in 

respect of that tacitly accepted by them all. Furthermore, going beyond the 

subjective reasoning of perpetration, it is necessary that there is an objective and 

causal contribution by each joint perpetrator to the attainment of the joint aim 

sought. It is not necessary that each joint perpetrator carries out, for himself or 

herself, the acts that comprise the central element of the criminal definition, as 

there may be a division of work, above all in acts with a certain complexity, but it is 

necessary that their contribution places them in a position of having functional joint 

participation in the act. In this way all the joint perpetrators, as a consequence of 

their contribution, jointly control the totality of the criminal act, although not all of 
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them carry out the action contemplated in the key verb of the criminal 

classification. The consequence is that the principle of reciprocal attribution 

applies among all the joint perpetrators, which allows them all to be considered as 

perpetrators of the totality regardless of their specific contribution to the act (cf. 

Supreme Court Judgments 1242/2009, 9 December; 170/2013, 28 February; 

761/2014, 12 November and 604/2017, 5 December, among many others).  

  

1.4. Mr Jordi Turull 

  

 Mr Jordi Turull is the perpetrator of an offence of sedition outlined and 

sanctioned in Articles 544 and 545.1 of the Criminal Code. 

 

 This defendant actively took part in the concerted seditious action. He 

participated - as stated in the public accusation- in the different meetings defining 

the strategy to be followed. Firstly, as a parliamentarian and President of the 

parliamentary group Junts pel si he actively took part in creating and setting up of 

the Pacte Nacional pel Referendum and in the approval of Resolution 306/XI, in 

which the Govern was urged to call a referendum. 

 

 He presented the draft laws, on the referendum and the political transition, 

which later became Laws 19/2017 of 6 September, on the Referendum on Self-

Determination and 20/2017, of 8 September, on Legal Transition and Foundation 

of the Republic and 4 July 2017. 

 

 The future Referendum Law was presented on 4 July 2017, in a public and 

widely disseminated act. The use of the National Theatre of Catalonia space was 

contracted by the Parliamentary Group Junts Pel Si, represented by its President 

at the time, the defendant Mr Jordi Turull, who would be appointed Regional 

Minister of the Presidency just a few days later. The defendant Mr Turull was one 

of the presenters of the event, who explained the binding nature of the referendum 

with regard to the proclamation of independence, if the “yes” vote won. In his 

speech he also included a reference to the administrative and legal mechanisms 
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that were planned to circumvent the rulings and actions of the various State bodies 

that would presumably attempt to prevent it being held. 

 

 He also participated in various meetings with the people who appear in the 

Moleskine diary seized from the residence of Mr Jové. He acknowledged his 

presence, although he denied remembering the contents reflected here. These 

were, in any event, necessary meetings for forming the Govern. In his capacity as 

President of the parliamentary group Junts pel Sí he participated in the Parlament 

auditorium and in the National Theatre of Catalonia in the acts supporting the so-

called proces. 

 

 On 14 June 2017, he joined the Govern as Regional Minister of the 

Presidency and spokesperson. He acknowledges that he was warned and a 

requisition from the Constitutional Court was notified to him - with the content that 

has been transcribed for other defendants - and affirmed being aware of the 

existence of previous requirements of the Constitutional Court warning of the 

prohibition on conduct that, directly or indirectly, meant ignoring the mandates of 

the Tribunal when it ordered the suspension of resolutions or acts of the 

Government. In respect of the notification received by him and the previous 

warnings directed to other parliamentarians and members of the Govern that he 

admitted in the hearing knowing about, he specified that he informed the legal 

services of his department in order to address the scope and content of the 

requisition.  

  

In addition, he signed the Decree calling the Referendum - Decree 

139/2017 - the application of which was suspended by the ruling dated 7 

September 2017 of the Plenary Session of the Constitutional Court. He received 

the corresponding personal warnings in order to prevent non-compliance and 

regarding potential criminal liabilities. The aforementioned decree was declared 

unconstitutional and invalid by means of Judgment no. 122/2017 of 31 October 

2017. 

 He also participated in approving Decree 140/2017, which set out additional 

rules for holding the referendum, at the same time as constituting the Govern as 
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an electoral body and declaring the adoption of the expenses and contracts by the 

whole government. This decree was also suspended and annulled by the 

Constitutional Court. It was signed by the President of the Generalitat and the 

Vice-President of the Government and regional minister of Economy and Finance, 

the defendant Mr Oriol Junqueras. The Plenary Session of the Constitutional 

Court, via the ruling of 7 September 2017, suspended its application, with the 

indicated warnings, personally notifying the members of the autonomous regional 

Government and numerous authorities. It was declared unconstitutional and 

invalid by judgment no. 121/2017 of 31 October 2017. 

 The defendant Mr Turull claims that they did not suspend the initiatives 

decreed for the illegal referendum because they undertook a “ponderation” 

between the content of the requisition and the examination of the legality, “... what 

the law states, but the whole law”. He expressly invoked the need to take into 

account what the Parlament had resolved, the decriminalisation of calling the 

referendum in 2005, the idea that “voting was not a crime” and “…their 

commitment to the citizens.” They also took into account - put forward in his 

defence - that the Constitutional Court had not made use of the powers made 

possible by the reform of Organic Law 15/2015, 16 October, for the enforcement of 

rulings of the Constitutional Court as a guarantee of the Rule of Law, which would 

have allowed the adoption of coercive and penalising measures in the event of 

non-compliance with their decisions and rulings (cf. Article 92.4.a). The decision to 

continue with the initiatives of the referendum was as result of that “ponderation”. 

 

 This Court cannot, however, accept that line of defence as an exonerative 

argument. The rule of law would rupture if when faced with a formal requisition 

issued by the Constitutional Court, the highest body in matters of constitutional 

guarantees (Article 123 of the Spanish Constitution), we accept that the affected 

person may subject that requisition to his or her personal ponderation, so that, on 

the basis of the outcome of his or her personal appraisal, he or she may decide 

between complying or failing to comply with that ordered. The enforcement of 

mandates from the Constitutional Court cannot be postponed on the basis of the 

political commitments of the person so ordered. Neither can it be accepted the 

understanding that the duty of compliance with that mandate may be neutralised 
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by the fact that the requesting body does not make use of the legal powers of 

economic coercion authorised by the law. The implicit argument of I only obey if, 

as well as the requisition, I am fined, makes no sense. The argument about 

holding referendums having been decriminalised in 2005 merits the same 

rejection. That law was not - it could not be - the vehicle for the decriminalisation of 

other offences in which that conduct may fit perfectly. However, beyond that 

argument, the defendant knew that calling an illegal referendum, on the basis of 

the terms on which the act was executed, could lead to a conviction. In fact, this 

had happened with one of the Counsel who formed part of his legal defence team 

who, when he was Regional Minister of the Presidency of the Generalitat, had 

been convicted by this Court as criminally responsible for an offence of 

disobedience. The then President of the Generalitat had had the same conviction. 

 

 The defendant knew that that this Court had already considered disregard 

for the requirements of the Constitutional Court as an offence of disobedience. He 

also had to expect that if the action attributed to him was not limited to the 

omissive conduct of rejecting the mandate, but that it included the creation of a 

parallel legal system for promoting non-observance of the laws and, in addition, to 

make holding a prohibited referendum a reality via a tumultuous mass mobilisation 

for rejecting compliance with judicial rulings, the charge in question was 

aggravated. 

 

 On 29 September 2017, together with the Vice-President Mr Junqueras and 

the Regional Minister Mr Romeva, he presented the ballot boxes that were going 

to be used in the referendum. On 1 October he announced the universal census 

system to make it possible for - as he stated - citizens to vote at any polling 

station, without needing to go to their assigned station. This presentation was 

given at a press conference with a communication issued first thing in the morning. 

It was supported by a computerised system designed on the domain 

registremeses.com, which made it possible for votes to be accessed and 

registered at any station. Included in the case files is the content of the web page 

giving information on how to use the universal census, with a computer 

programme for support and information at the polling stations. 
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 In the aforementioned appearance he affirmed the intention of the 

Government of the Generalitat to ensure the referendum went ahead, “to do 

everything possible so that Catalans can vote today in the self-determination 

referendum.” 

 

 Also included in the case files is the documentation from the request to 

increase the budget by the amount of 3,430,000 euros for an institutional 

campaign that, under the slogan “Civisme”, entailed carrying out a publicity 

campaign in favour of participation in the illegally called referendum. 

 

 The budget allocation was approved, modifying the budgetary credits from 

the contingency fund - Expenditure by different departments/Dissemination 

Department and the Regional Ministry of the Presidency - of which this defendant 

was the head, awarding the handling of publicity to two successive companies, 

Carat and Focus Media, who rejected the award as they considered that the 

aforementioned campaigns covered up an act of promoting a referendum that had 

been declared illegal, which was the reason that finally led to the subsequent 

declaration of unfulfilled. 

 

 The director of the Barcelona office of Focus Media, an agency approved by 

the Generalitat for handling publicity campaigns, testified during the oral trial. He 

had received the instruction to handle publicity for what was described as 

“Civisme”, on 5 September, to be carried out during this same month, with a start 

date of 6 September. This description was questioned and the media adduced that 

the campaign could not be framed within the description of civic publicity, but in 

that of political action. Therefore, another tariff was applicable, which brought 

about the rejection of the assignment. However, one advertisement was drawn 

from that campaign, in which a train track is shown splitting into two different 

directions and was transmitted in the media of Catalan Audiovisual Media 

Corporation, which will be analysed when addressing subsumption into the offence 

of misappropriation of public funds. 
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 Pertaining to the structure of his Regional Ministry is the General 

Directorate of Citizen Services, which was the owner of the domain 

Referéndum.cat with the I.S.P. 10 dencehispard S.L, registered on 14 June 2006 

that was made use of in order to register it again with same name on 6 September 

2017 and with a specific content for serving as support for the referendum of 1 

October. Of note in the content are the electoral regulations and the different 

models and action guides, as well as the list of volunteers and all the necessary 

information in relation to the referendum (cf. Specialist report on the examination 

of the referéndum.cat websites, Documentary Appendix volume X on websites – 

Folder CD page 5710). 

 

 The defendant was especially active on social media, sharing, via the 

Twitter network, his opinions and messages of support in which he encouraged 

citizens to remain calm, peaceful and public spirited and to persevere with the 

decision on independence and go and vote. On 1 October he sent both the tweets 

stating that “the Government asks people to go and vote in a civilised manner and 

pacifically”, and “319 polling stations have had to be closed We call on those who 

have not been able to vote to go and vote at any polling station that they can.”  

 

 It is obvious that the call to remain clam, peaceful and public spirited, of 

such importance in tense situations such as that experienced on 1 October, with 

the existence of announcements of expected violent altercations by those 

responsible for public order, holds a positive value. However it cannot have a 

selective significance of an absolute defence -  or of culpability - in respect of a 

conduct that was always tendentially arranged to make a judicially prohibited 

referendum a reality. The defendant was aware that those calls to hold the 

referendum suspended by the judicial authority implied a clear willingness to 

promote non-observance of the jurisdictional mandates. 

 

 Criminal responsibility for the offence of sedition for which Mr Turull has 

been accused, is not only incurred by someone who joins a tumultuous uprising 

with the purposes outlined in the criminal definition; the requirements for this are 

also met when this person puts in place the necessary conditions for that uprising. 
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What is truly relevant is stubborn opposition in the face of action by the authorities 

or corporations that act in application of the laws, in order to make the validation of 

administrative or judicial rulings possible. 

 

 The defendant Mr Turull’s late incorporation into the Govern of the 

Generalitat - July 2017 - is not an obstacle in concluding his criminal responsibility 

for the offence. It is not so on the basis of the dogmatic categories accepted by the 

case law of this Court on autoría por adhesión [the criminal responsibility of a party 

who joins another party in the perpetration of an offence begun by the latter] and 

autoría sucesiva [the criminal responsibility of a party who colludes with another 

party to bring to conclusion the perpetration of the offence begun by the latter]. We 

say, in effect, that “...that requires, on the one hand, the existence of a joint 

decision, subjective element of joint perpetration, and, on the other, a functional 

control over the event with the provision to the same of an action in the execution 

phase, which integrates the objective element. A joint perpetrator will be whoever 

directs his or her action to the realisation of the criminally defined act with control 

of the action, which will be functional if the allocation of functions exists between 

those involved, but all of them with that control of the action characteristic of the 

criminal responsibility for the offence. […] The existence of a joint decision, 

subjective element of joint perpetration, can be established by a prior deliberation 

carried out by the perpetrators, with or without the express allocation of roles, or 

can be introduced at the time of the execution when there are acts in which the 

criminal ideation is practically simultaneous to the action or, in any event, very 

shortly before this (coautoría adhesiva or sucesiva). This may be express or tacit, 

which is frequent in cases wherein all those who participate in the execution of the 

act demonstrate their agreement precisely through their contribution. […] On the 

other hand, it is not necessary that each perpetrator personally executes the 

material acts that form the core of the criminal definition. Consequently, via the 

development of the “pactum sceleris” and the functional joint control of the act, 

contributions not integral to the core of the criminal definition, which do however 

contribute decisively to its execution, can, as the joint realisation of the act, be 

included in joint perpetration. […] Each joint perpetrator, on the basis of a prior or 

simultaneous, express or tacit agreement has functional control, which is a 
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consequence of the activity that he or she contributes to the execution phase and 

that places him or her in a position from which he or she controls the act at the 

same time as, and jointly with, the other joint perpetrators. His or her contribution 

to the execution phase of the offence is such that, according to the plan followed in 

the specific act, it is indispensable. We must, on the other hand, exclude from joint 

perpetration acts carried out in the preparatory phase of the offence and those that 

are executed when it has already been perpetrated”(Supreme Court Judgments 

602/2016, 7 July; 1180/2010, 22 December; 687/2018, 20 December and 

186/2019, 2 April, among many others).  

 

 1.5. Mr Josep Rull 

 

 Mr Josep Rull is also criminally responsible for the offence of sedition 

outlined in Articles 544 and 545.1 of the Criminal Code. 

 

 On the date of the referendum of 1 October the defendant was the Regional 

Minister for Territory and Sustainability. He acknowledged in the hearing, 

substantially, the factual account of the prosecution, although he stated that the 

acts could not be subsumed into the criminal definitions invoked by the 

prosecution. The written accusation refers to the participation of this defendant in 

“...numerous meetings defining the strategy.” He appears in the meetings set out 

in the moleskine diary seized from the residence of Mr Jové. He affirms that he 

does not remember the annotations in which his initials indicate his presence, but 

they may be due to his position as an activist with institutional responsibilities in 

the party in search of a solution to the political crisis in the formation of 

government. He specifies that prior to his belonging to the Govern, as 

representative of the political party of which he was a member, with responsibilities 

in its organisational structure, he had signed the roadmap that, although initially it 

was a declaration of intentions, would constitute the basis of the political 

programme of the coalition Junts pel Catalunya and Junts pel Si, which stood in 

the elections to the Parlament of Catalonia defending a pro-independence option. 

In that context of representation he justifies his presence at some of the meetings 

in the diary, as he was the coordinator of the Convergencia political party, and that 
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function required him to participate in conversations aimed at the configuration of 

the government of the Generalitat, a programme of government and the necessary 

support of the members of Parlament. 

 

 As a Regional Minister of the Govern, since January 2017, he participated 

in all those announcements and actions undertaken in defence of holding the 

judicially prohibited referendum. On 9 June he formed part of the Government 

team that presented the date of the referendum and the question that was to be 

put to the citizens. On 4 July 2017 he also participated in the act held in the 

National Theatre of Catalonia, called to announce the intention to organise the 

referendum presented as being on self-determination.  

  

 Mr Rull admitted receiving at least six notifications from the Constitutional 

Court in which he was required to not act against legality, in the terms that the 

Court had established in respect of the regulations that had been suspended or 

annulled for conflicting with the Constitution. Specifically, it is clear and precise, 

regarding the content the complaint, the notification of 21 February 2017, 

personally communicating to him ruling no. 24/2017, issued by the Plenary 

Session of the Constitutional Court on 14 February, in the interlocutory application 

for enforcement of the judgment of the Constitutional Court, against Resolution 

306/XI of the Parlament of Catalonia, of 6 October 2016, in which he was warned 

“...of the duty to abstain from carrying out any actions aimed at complying with the 

annulled sections of Resolution 306/XI, and of his duty to prevent or halt any 

initiative, legal or material, which directly or indirectly meant ignoring or evading 

the invalidity of those sections of the aforementioned resolution, warning him of 

the eventual responsibilities, including criminal, which he may incur in the event of 

failing to comply with the Court’s orders.” The other notifications had a similar 

content. 

 

 Certified copies of his statements to social media services - for example an 

interview in the online newspaper elnacional.cat on Wednesday 27 September 

2017 - in which he assesses, in terms of “aggression”, the presence of the ferry-

hotels used for accommodating members of the State Security Forces transferred 
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to Barcelona in order to maintain the constitutional legality. He also recounted how 

they avoided their berth in the port of Palamós, at the same time as he refers to 

their presence in the port of Barcelona as “testosterone fuelled presence”, adding 

a criticism for the negative economic repercussion of that presence. In those 

statements he encouraged a massive turnout to vote in the illegally called 

referendum. 

 

 On 6 September 2017, after the events that took place in the Parlament for 

approving the laws on the referendum for the self-determination of Catalonia and 

the Law on Legal Transition and the Foundation of the Republic. - Laws 19 and 20 

of 2017-, Mr Rull signed, in an act together with the entire Govern, the decree to 

call the referendum for 1 October, Decree 139/2017. This signature developed into 

the approval of the law the following morning, taking advantage of the immediate 

publication of the laws and their validity, the Govern fearing the immediate 

suspension that would be carried out by the Constitutional Court at the behest of 

the National Government. The Constitutional Court suspended the decree and 

demanded from the defendant conduct in accordance with the law. He also 

participated in Decree 140/2017, of the same date as the previous one, by which 

the Government established the electoral administration and took responsibility for 

carrying out acts and the necessary contracting for holding the referendum. 

  

 The defendant stated during the trial that the signature on the Decree 

calling the referendum constituted the most important act of his political life 

“...aware that he signed a decree calling a referendum on the basis of a law that 

had just been published in the Official Gazette”. Mr Rull was therefore fully aware 

of the non-observance of the law and of the orders of the Constitutional Court, 

whose requirements he was aware of and did not observe. He sought to justify his 

rejection of those orders by the validity of what he called “democratic principle”, 

which has to be countered by the “principle of legality”. In his own words, 

“...thousands of waves of hope that construct the democratic principle” justify the 

conduct that has been declared proven. 
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 However, that evanescent invocation of what Mr Rull understands as 

“democratic principle” does not erase the marked unlawful significance of his acts 

and omissions. It is precisely the democratic system that makes possible the 

construction of a model of social organisation anchored in the right of citizens to 

intervene in public matters via participation, via exercising the right to vote. 

However the “democratic principle” contemplates more demands, such as 

respecting minorities and the need for its configuration to be realised from the 

starting point of a complex regulatory system that gives content and provides 

security. 

  

 The most genuine manifestation of the democratic system, as we have just 

emphasised, is the right to vote and this, for it to be effective, must be exercised in 

a framework of legality. Only from that construction, right to vote and legality, can 

its effective validity be assured. It will be the law that determines the conditions of 

exercising it, the minimum age of the voters, the consequences that are derived 

from exercising it, the terms of the scrutiny, that configuration varying between 

different legislative options, each one with its advantages and disadvantages. The 

fundamental right to vote requires a structure of guarantee that affords it content. It 

is the law itself, determined in accordance with the conditions of competence and 

drafting legislative provisions, which determines the precise premises of the 

electoral system and indicates the consequences that are derived from exercising 

the right to vote. In the same way, it is the legal system, with its checks and 

balances, which determines the scope of exercising that right. Thus it would not be 

acceptable to vote on matters linked to fundamental rights regarding the dignity of 

people or essential aspects of coexistence that have an essential content which 

goes beyond the game of majorities. 

  

 In short, that which the defendant calls “democratic principle” appears 

linked to the fundamental right to vote and this, like all fundamental rights, is 

subject to the limitations characteristic of its conflict with other rights. It requires a 

set of guarantees, procedures and laws that facilitate its fulfilment. Given this 

perspective, it cannot be held that there is a conflict of principles – a democratic 

principle and the principle of legality – that are antagonistic to one another: the 
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democratic principle can have no content if not framed in a law that provides it with 

precise meaning and the necessary structure of safeguards. 

 

 This Court, it is clear, does not identify itself with a vision of the principle of 

legality in which the formal aspects are imposed on the contents and demands of 

a democratic system. Purely formal respect for the law does not in itself guarantee 

the true validity of democratic values and essences. But this idea does not permit 

every citizen or every representative of political power to use his or her own vision 

of what he or she considers democratic principle as a justification for evading 

compliance with constitutional mandates. 

 

 Mr Rull also relies on the argument that the Constitutional Court has a 

“significant lack of legitimacy due to a lack of moral authority.” Although we have 

already referred to the vacuity of the attempted justification, we have to remember, 

on the one hand, that the Constitutional Court is the highest interpreter of 

constitutional legality. It is the ultimate and effective guarantee of the series of 

fundamental rights and the correct arrangement of power between the different 

sources of the same, delimiting the corresponding areas of government between 

the State and the Autonomous Regions. Its existence is inherent to the democratic 

system as a safeguard for fundamental rights and freedoms and an arbiter for 

resolving conflicts of power. Its legitimacy cannot be arbitrarily recognised or 

refuted on the basis of coincidence with or rejection of the political interests that 

dwell within the exercise of power It is an institution that is absolutely necessary 

for taking action in relation to the needs of democratic coexistence, delimiting the 

sources of power game. Compliance with its judgments and rulings is a fundament 

of the democratic system. 

 

 He also argues - in line with other defendants - that the Spanish Parliament 

had decriminalised the offence of illegally calling a referendum. We must reiterate 

here what has already been indicated in other passages of this ruling. The 

derogation of an offence does not imply - it cannot imply - the arbitrary 

decriminalisation of conduct that clearly falls within other criminal definitions, 

provided that the objective and subjective elements that constitute the 
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determination of subsumption. The relationship between the rules of criminal law, 

especially the principle of subsidiarity, prevent what the defences present as the 

effect linked to a very specific decriminalisation and in a clearly limited sphere, in 

accordance with Articles 506 bis, 521 bis and 576 bis of the Criminal Code (cf. 

Organic Law 2/2005, of 22 June). Its derogatory efficacy only entails the non-

application of a criminal definition no longer in force that imposed a sanction of 

three to five years’ imprisonment on the authority or public official that called an 

illegal referendum. The acts that this Court deems proven entail something more 

than reproach for calling an illegal referendum. It is, as we have reiterated, the 

concerted will of members of the Govern of the Generalitat to conceive a parallel 

legality that served as an excuse for a citizen mobilisation that outwardly 

expresses the will to promote non-observance of the laws and obstruct compliance 

with judicial mandates. 

 

 In addition, the defendant was fully aware that, even after the derogation of 

Article 506 bis, this Court had issued a judgment, in first and sole instance, in 

which a political leader who had disregarded the requirements of the Constitutional 

Court in relation to not holding a referendum consultation was criminally convicted 

(cf. Supreme Court Judgments 177/2017, 22 March.) Furthermore, the High Court 

of Justice of Catalonia had also convicted political leaders who promoted that 

same consultation in open disregard of that ordered by the Constitutional Court (cf. 

Judgment of the High Court of Justice of Catalonia of 13 March 2017, later 

confirmed by Supreme Court Judgment 722/2018, of 23 January 2019). 

  

 Having resolved the justification offered by the defendant, we draw our 

conviction evidence from his own statements and from the extensive 

documentation included in the proceedings, from which we highlight the pages that 

reflect the contretemps that presided over the approval of the laws on the 

referendum and transition, the personal notifications to Mr Rull of the requirements 

of the Constitutional Court and those documents - the authenticity of which has not 

been questioned - that reflect the opinions of the then Regional Minister for 

Territory and Sustainability, in both the media and on social networks. Together 

with others, he actively participated laying the foundations that favoured the 
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conditions of the citizen mobilisation. He thus prevented the normal functioning of 

the State that acted in defence of the law, he participated in calling an illegal 

referendum and also participated in carrying it out. His activity was not limited to 

an idea, or its expression, but to the execution of acts that entailed creating certain 

conditions that made the process unlawful, establishing the conditions that he 

deemed necessary in order to prevent the functioning of public services and the 

action of the State in accordance with the law. 

 

 In addition to the above, two acts add particular evidential value to the 

Court’s conviction. On the one hand, his involvement in preventing a vessel 

docking at the port of Palamós, dependent on the regional administration, which 

was going to serve as temporary accommodation for officers of the police 

deployment stationed there in order to ensure compliance with the law. On the 

other, placing at the disposal of the prohibited referendum premises managed by 

the Department of Territory and Sustainability of which he was the head. 

 

 In respect of the first act, the defendant affirmed that his department did not 

allow a ship to berth due to technical issues. He argues that he was unware of the 

actual activity that was going to be carried out on the ship However, the testimony 

of Messrs Pedro Buil Armengol and Alberto Carbonel does not lend credence to 

that statement. The latter, as director of the port of Barcelona, recounted the 

vicissitudes of the berthing of the two ships and the different moments, from the 

notification of arrival, their initial refusal, until they were catalogued as “vessels of 

State” and finally authorised under this criteria The former testified on the 

vicissitudes that occurred with the berth requested in the port of Palamóa, 

dependent on the Generalitat of Catalonia, which was finally refused, despite the 

fact that it was viable for it to berth given that, once its dimensions and the 

situation at the port has been verified, “there was no obstacle whatsoever for that 

berth.” In his statement the defendant Mr Rull invoked technical restrictions that 

advised refusing it, an argument that is dispelled by the aforementioned testimony 

and by the message, posted on a social network, in which the defendant boasted 

of having refused the berth: “In effect we have not allowed it to berth”, on 21 

September (separate dossier 5, page 179). Neither is his justification argument 
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supported by the existence of other messages in which, aware of their berthing in 

the port of Barcelona, dependent on Ports of the State and under the condition of 

“ships of State”, he criticised that expenditure in the following terms: “...for 

repression there is no freezing of accounts nor public deficit difficulties.” Likewise 

his statements to the press ratified this refusal to allow the ships to berth and the 

questioning of their presence in ports in Catalonia. 

 

 In respect of the second act, without prejudice to what we later affirm infra 

on assessing its irrelevance for the purpose of constituting an offence of 

misappropriation of public funds, the appellant himself admitted in his declaration 

during the hearing that he had placed “...premises pertaining to his department at 

the disposal of the referendum.” 

 

 It is necessary to reiterate a final consideration regarding criminal 

responsibility in respect of the offence for which we formulate a conviction. The 

action defined as criminal does not require, in order to meet the requirements of 

criminal responsibility, the personal realisation of a material act that entails the 

public and tumultuous uprising with the objectives envisaged in the criminal 

definition. It is an offence in which what is relevant is situating oneself in a fait 

accompli, promoting from one’s own responsibility non-compliance with the 

administrative and judicial resolutions. In short, it is decisively opting for a factual 

derogation of the regulatory system in force and of the capacity of exercising the 

jurisdictional function in a determined territorial sphere. And this is precisely what 

the defendant Mr Rull did. The offence of sedition is committed with acts of 

uprising, but also with criminal acts that favour the uprising of others. In other 

words, criminal responsibility for the offence does not only arise because of the 

effective materialisation of the uprising, but due to the realisation of conduct that 

favours, facilitates or determines the realisation of acts of uprising. The analysis of 

criminal responsibility is conditioned by a conscious and voluntary “state of being” 

in the uprising that entails preventing, outside of the legal channels, the application 

of the laws or the correct action of the authorities, public officials or official 

corporations via executive decisions that frame the uprising.   
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 From this perspective, it is evident that the action of preventing the berthing 

of a vessel sent by the State to cover the needs of a detachment available for 

ensuring compliance with the law, the personal and direct participation in calling 

the referendum, the presentation of the illegal referendum dates and question, the 

establishment of the electoral authority, the presentation of premises for its 

execution and finally, the statements aimed at encouraging the holding of the 

illegal consultation, signify acts that undoubtedly fall within the criminal definition of 

the offence of sedition for which the accusation has been formulated. 

 

 1.6; Ms Dolors Bassa 

 

 1.6.1. Ms Dolors Bassa is criminally responsible for an offence of sedition 

defined in Articles 544 and 545.1 of the Criminal Code. She was Regional Minister 

for Employment, Social Affairs and Family from 14 January 2016 to 27 October 

2017, when she was dismissed in application of Article 155 of the Spanish 

Constitution. 

 

 Her participation in the strategy designed to flout the regulatory system on 

which the Rule of Law is built, especially the Statute of Autonomy of Catalonia, 

consisted of failing to comply with the rulings of the Constitutional Court, thereby 

contributing to the creation of a parallel legal system that was structurally 

compromised in terms of its validity. She encouraged members of the public to 

violate court rulings, transmitting the false message that Catalonia would become 

a sovereign State through the vote promoted by the Government of the 

Generalitat, once the votes in favour were counted. Her programmed actions 

seriously hindered the exercise of the public authority than any democratic society 

vests in the Courts, whose orders were clearly ignored and mocked. Both those of 

the Constitutional Court and those of ordinary courts, specifically those of the High 

Court of Justice of Catalonia and of Court of Investigation 13 in Barcelona. The 

holding of an unratifiable referendum that was expressly prohibited culminated a 

process which, in addition to fully meeting the requirements of the definition of the 

crime of sedition, triggered the perpetration of other serious offences, especially 

the offence of misappropriation of public funds. 
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 Her involvement in the events shares the common elements that we have 

discerned in the various members of the Governing Council of the Generalitat who 

are also defendants, Messrs Junqueras, Romeva, Forn, Rull and Turull. All of 

them were charged with the duty, in consequence of the public duty they 

performed, to ensure that their administrative activity endeavoured to achieve 

effective compliance with laws and court rulings. However, they acquired the 

unambiguous resolve of an executive power that was determined to consummate 

a challenge against the foundations of the regulatory system that provides balance 

and makes it possible to live in harmony. All the above with the agreement and 

external support of the President of the Parlament, Ms Carme Forcadell, and the 

presidents of the social bodies ANC and OC, Messrs Sanchez and Cuixart. 

 

 Ms Bassa’s decision to participate in this act of defiance against the 

constitutional order, which included mobilisation of the public, who were 

encouraged to prevent the normal conduct of judicial action - as happened on 20, 

21 and 22 September - or to violate the order of the High Court of Justice of 

Catalonia outlawing the holding of the plebiscite on 1 October, was unambiguous 

and deliberate. And this occurred even at the risk of bringing about a confrontation 

with the State Security Forces. 

 

 1.6.2. As a Regional Minister, she took the necessary executive decisions in 

her own area of influence to ensure that the referendum was held. 

 

 As such, on 6 September 2017 she signed Decree 139/2017 to call the 

referendum along with the other members of the Governing Council. She did so 

despite knowing that the holding thereof contravened the Constitution and the 

Statute of Autonomy. She had been advised of this previously by the 

Constitutional Court, since, like the other members of the Government, she was 

notified in person, firstly of the court order of 1 August 2016 - which provisionally 

suspended Resolution 263/XI approving the conclusions of the committee for the 

examination of the referendum, notified to Ms Bassa on 2 August 2017 - and 

subsequently of Constitutional Court Ruling 170/2016 of 6 October, which 
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invalidated it, and which was also communicated to her in person on 11 October of 

the same year. 

 

 She had also been notified in person of the decisions taken by the 

Constitutional Court in relation to Additional Provision 40 of the Finance Law - Law 

40/2017 of the Parlament of Catalonia of 28 March - on expenditure forecasts for 

the referendum, initially suspended by the court order of 4 April 2017 - which was 

notified on 11 April 1917 [sic] - and definitively invalidated by Constitutional Court 

Judgment 90/2017 of 5 July. And of Constitutional Court Ruling 24/2017 of 14 

February invalidating resolution 306/XI of the Parlament of Catalonia of 6 October 

2016 on the holding of the referendum and the constituent process, which ordered 

that Ms Bassa, among others, be required to refrain from performing activities that 

contravened the ruling. The notification and requisition took place on 21 February 

2017. 

 

 Despite these requisitions, she gave her support to the act held on 9 June 

2017 in the Pati dels Torongers, at which the referendum question was unveiled, 

by attending it. And, as we indicated above, on 6 September she signed Decree 

139/2017 calling the plebiscite and backed the subsequent Decree 140/2017 on 

supplementary rules. A variety of actions to give effect to the holding of the vote 

originated from her Regional Ministry, despite her full knowledge of the court’s 

decision to outlaw it. All the above, in addition, whilst disregarding the succession 

of notices of illegality issued by the Constitutional Court, given that both of the 

aforementioned decrees had been suspended by the Constitutional Court, as had 

occurred with the laws on the referendum and transition and the resolution 

creating the electoral commission. 

 

 As such, on 7 September the Constitutional Court issued an order in 

relation to appeal 4335/2017 suspending Decree 139/2017 of 6 September calling 

a referendum. It was notified to her in person on 18 September. On the same day, 

7 September 2017, the Constitutional Court had issued an order in relation to 

appeal 4333/2017 suspending Decree 140/2017 of 7 September on 
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supplementary rules for the holding of the referendum. It was notified to Ms Dolors 

Bassa on 18 September. 

 

 On the same day, 7 September, the Constitutional Court issued an order in 

relation to appeal 4334/2017 suspending law 19/2017 on the referendum. It was 

notified to Ms Dolors Bassa on 18 September. 

 

 On 12 September an order was issued in relation to appeal 4386/2017 

suspending Law 4/2017 of 28 March on Finance for the Generalitat. It was notified 

to Ms Dolors Bassa on 18 September 2017. 

 

 All the warnings did not prevent her from taking executive decisions that 

were essential for the preparation and conduct of the referendum on 1 October. 

Despite stating at the hearing that after Decrees 139 and 140 were suspended by 

the Constitutional Court, her actions in relation thereto ceased, the evidence 

indicates otherwise. 

 1.6.3. The defendant Ms Bassa encouraged public participation and 

mobilisation. With regard to the mass demonstrations on 20 September, the 

defendant stated during the oral trial that she remained at the offices of the 

Regional Ministry she ran, some of the departments of which were searched. This 

did not prevent her from sending the following message from her Twitter account: 

“let’s defend democracy! Let’s defend freedom and the will of the Catalan people. 

Now off to the department to work like we always do! afersssocialscat”. 

 

 On 21 September, she sent an email in which she endorsed a note 

prepared by Ms Paula Terribas Junqueras. The purpose of the message was to 

congratulate the staff of the Ministry for reacting with indignation to the searches 

performed at the ministry the previous day and the arrests of Mr David Franco and 

Mr David Palanques in an intervention by the Public Prosecutor’s Office that she 

described as “unjust and deplorable”. The defendant was questioned regarding 

this email and shown the translation made by the Civil Guard. She did not 

acknowledge that she had described the judicial action in such terms; however, 
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the proceedings contains a copy of it and those are the words used to refer to the 

Public Prosecutor’s Office. 

 

 On the same day, 20 September, while some searches were being 

performed, members of the public also gathered outside the regional Ministry of 

Employment, although they were fewer in number and the atmosphere was calmer 

than at the demonstration that took place at the Ministry of Economy. The officers 

who intervened in these procedures, which had been ordered by Court of 

Investigation 13, described it in these terms during the trial. They were forced to 

leave the scene through another Ministry to avoid the demonstrators. 

 

 Minister Bassa also invited the employees of the Generalitat to take part in 

the referendum on 1 October. To that end, she instructed the unions to inform their 

members that anyone who was working would be given the necessary time to 

exercise their right to vote on 1 October. 

 

 Notwithstanding the detailed analysis of this question that we will undertake 

when we address the offence of misappropriation of public funds, Minister Bassa 

effectively committed the financial resources of the department she running to the 

holding of the referendum. The proceedings contain the email sent from the 

account of the person who at the material time occupied the post of General 

Secretary, Mr José Ginesta, whom Ms Bassa herself identified as the executive 

director of the Ministry, which included the agreement by which the Catalan 

Government, as the electoral administration, took on direct responsibility on a 

collegial basis through the various departments for the awarding of the contracts 

necessary to give effect to the holding of the referendum. 

 

 As such, on 6 September 2017 the Government of the Generalitat, on the 

basis of a proposal by the defendants Vice-President Mr Oriol Junqueras and the 

Regional Ministers of the Presidency, Mr Jordi Turull, and for Institutional and 

External Relations, Mr Raül Romeva, adopted a resolution authorising the various 

departments to perform the actions and award the contracts necessary to hold the 

referendum. The Government of the Generalitat established itself as the electoral 
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administration and consequently took on the obligation to supply and provide the 

resources, materials and instruments necessary to give it effect and agreed that 

the decisions and actions to facilitate the holding of the vote on 1 October “will be 

taken collectively and on a collegial basis by the members of the Government and 

borne jointly and severally”. This resolution was made in application of Law 

19/2017 and decrees 139 and 140, which were subsequently suspended. 

 

 As we indicated above, the following was authorised: a) preparing, printing, 

supplying and distributing the necessary electoral material (ballot boxes, ballot 

papers, envelopes, polling station protocols, handbooks for polling station staff, 

badges, credentials...); b) drawing up the electoral roll using all the public records 

belonging to the Generalitat of Catalonia, the formal notification and submission 

thereof, where applicable, to members of the public, and the printing thereof to be 

used on polling day in accordance with data protection regulations; c) informing 

Catalans residing abroad who have the right to vote of the mechanism by which 

they can exercise their right to vote; d) creating a website to provide information 

and acquiring domain reservations and hosting services, as well as using existing 

ones; e) commissioning, contracting and designing institutional communication 

campaigns, as well as those relating to the electoral administration’s collaborators; 

f) defining census areas and polling stations and appointing and formally notifying 

polling station staff; g) using spaces owned by or with right of use corresponding to 

the Generalitat of Catalonia and subordinate agencies and bodies; h) creating a 

registry of the electoral administration’s collaborators; i) using, in general terms, 

the human, material and technological resources necessary to ensure the proper 

organisation and conduct of the Catalan Self-determination Referendum, as well 

as those that are already available. 

 

 In this context, in addition to the provision of premises for the vote, the 

Regional Ministry of Employment, Family and Social Affairs took on part of the 

cost arising from the expenditure incurred by the postal communications assigned 

to the company Unipost and managed the registration of volunteers, as this fell 

within the scope of its responsibilities. 
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 As we also pointed out above, the actions of the Centre for 

Telecommunications and Information Technology CTTI, attached to the 

Department of the Presidency, played a fundamental role in the logistics of the 

referendum. To facilitate the conduct of the illegal plebiscite, a number of 

websites, apps, platforms and computer programs were created as part of the 

activity of the CTTI, which were used to carry out the illegal referendum on 1 

October by providing digital backup for the dissemination of information, 

registering, publicity, vote counting and the specific system of operation of the 

referendum. As such, on the same day the referendum was called, 6 September, 

the website referendum.cat was launched. The app called “Cridas” was posted at 

this domain. One of them, with the web address 

https://connectat,voluntariat.gencat.catcrida/66, was used to recruit 47,498 

volunteers, a responsibility corresponding to and taken on in this case by the 

Regional Ministry of Employment, run by the defendant Ms Bassa. The recruits 

were used to meet the needs presented by the conduct of the referendum. 

 

 As the Regional Minister with responsibility in the area, she authorised the 

use of civic centres as polling stations for the vote on 1 October and for the 

Escoles Obertes day that was held that weekend. A citizens’ initiative whose 

objective was to avoid or, at the very least, significantly impede enforcement of the 

orders of the High Court of Justice regarding closure of the polling stations on 1 

October. This was confirmed during the trial by one of the organisers of the 

initiative, the witness Mr Ramón Font Nuñez. The premises were ultimately 

occupied by members of the public who were called upon to prevent them being 

closed on 1 October and were prepared to confront the State Security Forces to 

achieve that aim. 

 

 As regards the use of the premises, Minister Bassa played a decisive role in 

ensuring that they were available for the referendum by shielding them against the 

possibility that the people in charge might refuse to open. To avoid risks and 

prevent individual actions from interfering with the established plan, on 28 

September she commandeered authority from all of the people in charge of the 

centres concerned until 07:00 on 2 October. And she did so specifically the day 
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after the Investigating Judge of the High Court of Justice of Catalonia issued the 

ruling ordering closure of the polling stations on 1 October. When she was 

questioned about this action in the hearing, she explained in her statement that 

her intention was to allay the concerns of the various management teams 

regarding possible civil liabilities and timetabling issues. However, the resolution 

and the wording of the communication sent to the affected parties with the 

notification are particularly eloquent. The resolution was justified by the need to 

ensure the “effectiveness, efficiency and coordination of administrative action”. 

The communication attributed all of the responsibility for organising the 

referendum to the Government of the Generalitat. These texts leave no room for 

doubt as to purpose the manifestly arbitrary resolution was intended to achieve. 

 

 As Regional Minister for Employment, she signed order TSF/224/2017 of 29 

September establishing minimum service levels for the general strike days called 

between 2 and 13 October and subsequently TSF/226/2017 of 2 October 

modifying it. On 2 October the Generalitat endorsed the general strike called by 

“Taula per la Democracia” [round table for democracy], to be held on 3 October 

under the banner “aturada de país” [country-wide shut down] which was intended 

to protest against the violence unleashed on 1 October. On the same day Ms 

Bassa sent an email from her account addressed to the Secretary General of UGT 

[General Workers’ Union] in Catalonia Mr Camil Ros i Duran (camil@camilros.cat) 

in which she informed him that the administration of the Generalitat endorsed the 

mobilisation. The resolution was ratified by the Government at the meeting held on 

10 October, at the request of Ms Bassa, among other Regional Ministers. In the 

aturada de país endorsement agreement the government stated that staff 

employed in the administration of the Generalitat and the public sector would not 

have pay deducted on the day of the strike and announced that the time lost could 

be made up at a later date. 

 

 In short, there is clear evidence of the existence of a concerted strategy 

with other members of the Government, to which Ms Bassa actively subscribed. 

Her objective contribution to this strategy and her control over the functions of the 

area of responsibility that corresponded to her are beyond doubt. She directly 
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promoted the non-application of the laws that define the foundations of the 

democratic system. And she did so by obdurately disregarding all the requisitions 

submitted by the Constitutional Court. She facilitated the consummation of a 

process that would inevitably to lead to the holding of a plebiscite that was 

manifestly impracticable for the aim with which it was presented to the public. A 

section of the public believed that by casting their vote on 1 October they would 

open the door to an independent Catalonia. None of them were advised that, in 

actual fact, that the aim was to pressure the national government into negotiating a 

referendum which, in contrast, could be ratified. 

 

 1.7. Mr Joaquín Forn 

 

 1.7.1. Mr Joaquim Forn is the perpetrator of an offence of sedition under 

Articles 544 and 545.1 of the Criminal Code. On 6 September 2017, after Law 

19/2017 on the self-determination referendum was approved by the Parlament of 

Catalonia, the defendant Mr Forn, as a member of the Government of the 

Generalitat, approved Decree 139/2017 calling the referendum, in full knowledge 

of the illegal nature of the initiative as on 7 September the Plenary Session of the 

Constitutional Court had suspended the application of law 19/2017, which it was 

intended to implement. It was declared unconstitutional and consequently invalid 

by Constitutional Court Judgment 122/2017 of 31 October. 

 

 The defendant also participated in the Government’s decision approving 

Decree 140/2017 of 6 September on supplementary rules for the conduct of the 

Catalan Self-Determination Referendum when the Plenary Session of the 

Constitutional Court had issued an order dated 7 September 2017 suspending its 

application and any action arising therefrom. The order was notified in person to 

the defendant and to the members of the Government and to a number of 

authorities and they were advised at the same time of their duty to prevent or halt 

these initiatives. Constitutional Court Judgment 121/2017 declaring it 

unconstitutional and invalid was subsequently issued on 31 October. 

 1.7.2. In the days and weeks before the referendum was held, Mr Joaquim 

Forn, like several of the defendants, fully cognisant of the illegal nature of the 
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secession process that they were promoting, the patently illegal nature of the 

referendum initiative and the very high probability that incidents might occur, such 

as those that had taken place on 20 September, called repeatedly and 

continuously upon the public to mobilise to go and vote, protect the polling stations 

and prevent the law enforcement agencies from performing their duty. He did this 

through interviews, at public events and on social media. 

 

 The defendant Mr Forn, like the co-defendants, was aware that this call 

comprised a ploy that was being resorted to by deceiving the people who were 

called upon to vote, both with regard to legality and the impracticability of the 

result. This is the case because, by absolutely foregoing the constitutional order of 

the Kingdom of Spain and the sovereign will of the collective whole of the Spanish 

people, the results of the vote would never in fact be binding as they lacked the 

effective functional capacity to actually establish a republic in Catalonia. In reality, 

the only, true and hidden purpose that motivated the co-defendants was to make 

the National Government agree to the negotiated organisation of a referendum on 

the self-determination of the Catalan territory. 

 

 On 10 October 2017, the President of the Generalitat, after informing the 

Catalan Parlament of the apparent result of the vote, proposed, according to the 

accusation, that the Parlament suspend the intended consequences “in order to 

reach an negotiated solution”. This statement was rhetorical to such a degree that 

Members of the Parlament, the accusation continues, left the Chamber to approve 

a fanciful declaration of independence without any significance beyond that of a 

political statement with no legal effect. 

 

 And on 27 October 2017, the Parlament discussed proposals from a 

number of Members in the context of a general debate, under the scope of Article 

153 of the Regulations, and the Bureau admitted them on the pretext that they 

were consistent with said debate. There is no record of a decision to publish the 

resolution in the Official Gazette of the Autonomous Government of Catalonia 

(DOGC). 
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 On 20 September 2017 Civil Guard Judicial Police Units, under orders 

issued by Court of Investigation no. 13 in Barcelona, performed a number of 

actions to dismantle the preparation, logistics, infrastructure, financing and 

organisation of the self-determination referendum, within the framework of 

preliminary proceedings 118/2017 of Court of Investigation no. 13 in Barcelona. 

The defendant Mr Forn was aware of the mobilisation of several thousand 

members of the public who gathered outside the regional Ministry of the Vice-

President’s office and Finance, which was announced later by representatives of 

the organisers ANC. 

 

 These rallies were deployed, albeit in a calmer atmosphere, at multiple 

locations where police action was undertaken, in order to defend the Catalan 

institutions, in the words of the organisers. This supposed defence entailed 

hindering the work of the police ordered to allay the risk that the seditious aims 

might be achieved by effectively and immediately obstructing the actors, as the 

officers intended, and by deterring those who might be subject to further orders 

from the judicial authority. 

 

 The defendant gave orders to the commander of the Mossos d’Esquadra to 

accept the intervention of the co-defendant Jordi Sánchez, despite knowing that 

the demonstration was preventing the Civil Guard from taking the detainees, who 

pursuant to procedural laws had to be present during the police search, into the 

building and from carrying out the court order under normal conditions. In point of 

fact, the person whom Mr Forn entrusted with the responsibility, the co-defendant 

Mr Sanchez, stated in the oral trial, in a manner that was both legitimate and 

incoherent, that he did not accede to the Civil Guard’s request to move the 

protesters because he did not feel able to do so. On the contrary, in the same 

hearing session he said that he did not break up the protesters because “they 

were not hindering” the work of the officers and that at 20:00 the people present 

showed signs of wanting to leave, but on behalf of the ANC, which was led by him, 

he asked the protesters to stay. 
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 The freedom of movement of the task force - formed of the Judicial 

Administration Clerk of Court of Investigation no. 13 and ten civil guards assigned 

to investigation duties - was curtailed because the officers were prevented from 

entering or leaving the building throughout the long period that the incidents 

lasted. 

 

 This circumstance attested to the effectiveness of the attempt to obstruct, at 

least partially, enforcement of the orders outlined in the rulings of Court of 

Investigation no. 13 in Barcelona. 

 

 1.7.3. Mr Forn entered the Government in July 2017 as part of a reshuffle 

which occurred for a reason that was substantiated amply by the witness 

statement of Mr Jordi Jané, who in point of fact was the defendant’s predecessor 

and whose dismissal on 14 July led to Mr Forn joining the Government. 

 

 This witness stated that, “...a negotiated solution had always been sought” 

and that the role of the Mossos was to abide by and enforce the law. He added 

that his dismissal was related to the plans for the holding of the referendum that 

had been formally announced on 4 June. 

 

 In this regard, the statement of another former member of the Government, 

Mr Jordi Baiget, is highly significant. He had been dismissed from his position as 

Regional Minister for Business and Knowledge on 4 July following the publication 

of an interview in a newspaper the previous day. He explained that the 

Government, to which several of the co-defendants belonged, had a “hard core” 

within it. And that after that interview was published, even though he would not 

have been required to give an explicit commitment towards the so-called 

“unilateral” action, it was clear that his position had deprived him of the President’s 

confidence. 

 

 The former Regional Minister Ms Meritxel Ruiz also gave a clear indication 

in her testimony of the meaning of the Government’s change of direction that 

preceded the July 2017 reshuffle. Until then the strategy was focused on seeking 
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dialogue with the national Government. But the naming of a date for the 

referendum on 9 June, for which 1 October was chosen, implied a clear escalation 

of tension. 

 

 Witness E98218B - the Civil Guard major who testified at the oral trial 

session held on 20 March - analysed the defendant Mr Forn’s emails and his 

interviews in the media, which are included in the proceedings. In them, in addition 

to being proud of his appointment, he stated that in the event of a conflict of 

provisions, Catalan law would prevail over any other. He stated that he was aware 

that instructions would be received to prevent the 1 October vote but the 

referendum would be held “no matter what happened”. He added, with regard to 

those instructions, that senior officials at his Ministry would direct the responses to 

those instructions. 

 

 The only reasonable inference that can be drawn from these comments 

leads us to establish as a proven fact that when Mr Forn joined the Generalitat 

government team he assimilated, at the least, the change of tactics on the part of 

the Government which aspired to make the national Government agree to a 

dialogue on the basis of the unilateral decision to carry out the vote which was to 

be held in the form of a referendum on 1 October. 

 

 During the oral trial the defendant himself, despite protesting that he had 

not received a requisition before Decrees 139 and 140 of 2017 were approved, 

which occurred on the 6th, admitted that he knew that the Constitutional Court had 

ordered that Laws 19 and 20 on the referendum and transition were not to be 

implemented. By way of justification, he argued that the Constitutional Court 

Judges are appointed by politicians and protested that, after receiving the 

requisition, he took no action against the requisition or the orders of the Judge of 

the High Court of Justice of Catalonia. 

 

 In his statement at the oral trial, the defendant Mr Forn indicated that the 

Government that he joined was politically committed to supporting the holding of a 

referendum. Subsequently he sought to differentiate in his statement between his 
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role as a member of the Government and as Regional Minister, the administrative 

head of the Ministry. 

 

 It is clear that the mobilisation on 20 September outside the Regional 

Ministry of Finance was intended to prevent performance of the search procedure 

and make it impossible for the detainees to be present. It is also clear that the 

mobilisation was effective, at least insofar as it created serious difficulties that 

hindered the normal process of obtaining sources of evidence and the necessary 

freedom of movement of the officers who carried them out. 

 

 Corporal no. K47019K, who intervened in the arrest of Mr Jové that same 

morning, indicated that the Civil Guard lieutenant at the Regional Ministry of 

Finance told him that the co-defendant Mr Jordi Sánchez had indicated that the 

detainee could not enter the building. Sergeant no. P35979V, who carried out the 

arrest of Mr Xavier Puig Farré, stated that the vehicle used in said procedure was 

shaken and the protesters at the scene attempted to take away the detainee, who 

beseeched the civil guards to please get him out of there. 

 

 Civil Guard lieutenant C573935 indicated in his testimony at the oral trial 

that while he was at the Ministry of Finance he heard shouts coming from the 

massive gathering of people stating “you won’t get out”, an unambiguous 

reference to the officers who were attempting to comply with the search ordered 

by the court. He explained that Mr Jordi Sanchez and Mr Jordi Cuixart warned him 

at approximately 21:30 that if they intended to leave with the boxes containing 

items found during the search, “they’ll kill you”. 

 

 The actions intended to prevent enforcement of the orders of Court of 

Investigation no. 13 occurred at multiple locations at which the judicial procedure 

was being performed simultaneously, for example in Sabadell outside the 

residence of Mr Juan Ignasi Sánchez. 

 

 The defendant Mr Forn learned of the mass mobilisation on 20 September. 

During the oral trial, the defendant stated that, even though he was presented at a 
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late stage with a communication for the purposes of modifying the right to 

demonstrate, he gave his authorisation for it to take place. He also showed that he 

was aware of the size of the protest when he issued an order to the commander of 

the Mossos instructing them to allow the co-defendant Mr Jordi Sánchez to 

mediate. The co-defendant Mr Sanchez indicated in the oral trial that he was 

asked by Mr Forn to intervene as a “mediator”. The accused himself admitted that 

he had called upon the Major of the Mossos, Mr Trapero, to “talk” to the co-

defendant Mr Sánchez and he granted him the status of “mediator”, even though 

he maintains as part of his legitimate defence strategy that he did not devise the 

police operation in this regard. 

 

 The witness Mr Ferrán López, who was appointed Major of the Mossos 

d’Esquadra after the events, confirmed that Mr Forn called to coordinate the co-

defendant Mr Sanchez’s intervention in these events as a “mediator”. With this 

endorsement he became a decisive actor as regards aspects such as whether or 

not the detainees were taken inside the locations where searches were conducted, 

not asking those present to move away from the building in which that procedure 

was to be performed or the point when he asked the protesters to disperse. 

 

 The officer with identification number TIP 5422, who was in charge of the 

Mossos d’Esquadra Mobile Brigade (BRIMO) on the date the events occurred, 

stated that he went to the stage where the rally was taking place and that at first 

Mr Sánchez entered into a dispute with him. He reproached him for the presence 

of the mobile brigade of the law enforcement agency that the witness commanded. 

Vaunting his influence over the unfolding of the events, Mr Sánchez made a 

telephone call, which he indicated was to the defendant Mr Forn, which was 

followed by another call to the witness, which revealed clearly that the defendant 

confirmed Mr Sanchez’s role in the unfolding of the events caused by the build-up 

of people at the scene. 

 

 In the days before the meeting of the Security Committee on 28 September, 

the defendant Mr Forn took part in two meetings with the senior police officers of 

the Mossos d’Esquadra force, chaired by the President of the Generalitat of 
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Catalonia at the time, with the assistance of his Vice-President, the defendant Mr 

Oriol Junqueras Vies. In those meetings, the police officers advised that the vote 

should be suspended in line with the content of the Report prepared by the 

General Intelligence Headquarters, which under the heading “Possible scenarios 

regarding the holding of the 1 October self-determination referendum”, clearly 

warned that the holding of the plebiscite on 1 October could lead to clashes and 

an escalation of violence. 

 

 The witnesses who were present at the meetings are consistent in 

explaining the reason for those meetings, specifically linked to the public 

statements that Mr Forn had been making about the effectiveness of casting votes 

in the form of a referendum, adding that the normal conduct of such an event was 

guaranteed by the Mossos. The witness Mr Ferrán said that at the meetings they 

expressed their concern to the authorities - currently co-defendants, including Mr 

Forn - regarding the environment created around the role attributed to the Mossos 

and safety. Although the senior police officers proposed cancelling the 

referendum, said the witness, he received no formal response other than that the 

referendum would take place. 

 

 This was stated by Messrs Castellvi, Quevedo and Trapero. Although they 

do not attribute a prominent role during these meetings to the defendant Mr Forn, 

they indicate that the authorities present, and especially Mr Puigdemont, a 

particular that was not contested by the latter defendant, made it clear that the 

referendum would be held, refused to agree to the police’s proposal to cancel the 

vote and asked the senior police officers to “do what they had to do”. The witness 

Mr Juan Carlos Molinero, a senior Mossos police officer, who was present at the 

meeting, explained that the President of the Generalitat said at the meeting that if 

a calamity occurred, a Unilateral Declaration of Independence would be made, 

which must have been heard by the accused Mr Forn, who was also present. 

 

 The defendant Mr Forn took part in the Autonomous Regional Security 

Committee convened by the President of the Generalitat which met on the 

morning of 28 September 2017. In addition to the head of the regional executive, 
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Mr Forn and Mr Trapero were present as well as the Secretary of State for 

Security, Mr Nieto, and the Government Representative Mr Millo and the person 

who was named coordinator, Mr Pérez de los Cobos. The defendant Mr Forn 

stated that he disagreed with the deployment of the State Security Forces by the 

Ministry of Interior as he believed that the Mossos were sufficient and at the same 

time he expressed his rejection of the creation of the position of coordinator held 

by Mr Pérez de los Cobos. 

 

 As the witness Mr Millo, the Government Representative who was present 

at that meeting, stated that, although the accused Mr Forn said that the Mossos 

would comply with the instructions of the Judge of the High Court of Justice of 

Catalonia, beyond that “clarification” he did not contradict the statements of the 

regional authorities. The defendant Mr Forn took part in the meeting of the 

Autonomous Regional Security Committee convened by the President of the 

Generalitat which met on the morning of 28 September 2017. 

 

 As regards facilitating the 1 October vote, the mobilisation known as 

“Escoles Obertes” was unambiguously oriented towards preparing for the holding 

of the referendum. 

 

 On 29 September 2017 the General Intelligence Headquarters issued a 

study in which, among other questions, it outlined the “envisaged scenarios” and 

described one of them in which prior to the plebiscite on 1 October, in response to 

the decision of the Judge of the High Court of Justice of Catalonia, the radical left 

would take action and secure the polling stations to facilitate voting on that day by 

occupying them in the days before 1 October. 

 The witness Mr Trapero, who commanded the Mossos d’Esquadra force, 

stated that he submitted to Mr Forn all the reports - which were undoubtedly 

significant - that his subordinates gave him. And he explained that the head of Mr 

Forn’s private office demanded that he indicate the criteria regarding the principles 

to be followed in the actions of the Mossos d’Esquadra.  He added that he 

informed Mr Forn about the envisaged “scenarios”. He recalled that it was 

common sense to consider that conflicts might arise - at some centres in particular 
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- since they had identified actions by some groups on other occasions. He added 

that he advised the Minister Mr Forn of the need for resources. 

 

 The witness Mr Castellvi stated that Mr Forn had requested reports on, 

among other information, that relating to the scenarios envisaged for 1 October. 

And he indicated that on 29 and 30 September the Mossos drew up 4,469 reports. 

And he said that the “Escoles Obertes” initiative was the subject of a massive 

campaign on social media. 

 

 The witness Mr Emilio Quevedo, who was in charge of planning at the 

Mossos d’Esquadra, also confirmed that prior to 1 October they visited the centres 

and wrote up the aforementioned reports on the occupation thereof, in 

consequence of the “Escoles Obertes” movement. The witness Mr Ramón Font - a 

teaching union representative who did not conceal his satisfaction with regard to 

this initiative - said that he believed it was obvious that the aim pursued by this 

action was to facilitate the availability of centres to mobilise the public to cast votes 

in what was claimed to be a referendum to decide on independence. 

 

 The witness Mr David Fernández, who was proposed by the defence and 

had been a Member of the Parlament of Catalonia for CUP, was perhaps the 

person who made was the most blatantly unambiguous statement. He indicated 

that he took part in the “Escoles Obertes” strategic initiative and that he informed 

at least three “pairs” of Mossos that they would not let them enter the centres that 

were occupied under that initiative. He described the meticulous preparation of 

members of the public who were called upon to be present at the centres who 

formed a “human wall” to make the prohibition against voting ordered by the Judge 

of the High Court of Justice of Catalonia impracticable. 

 

 These explanations almost entirely corroborate the statement regarding this 

issue made by witness 018654, the Chief Superintendent of the Intelligence 

Service of the National Police Force, who linked the acts performed under that 

initiative as part of the strategy for the holding of the 1 October vote. Even the co-
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defendant Mr Cuixart stated in the oral trial that the “Escoles Obertes” activity was 

devised and carried out “so the schools wouldn’t close”. 

 

 1.7.4. As regards Mr Forn’s actions in terms of the public mobilisation 

planned for the same day, 1 October, the Police Council held on 14 September, 

despite being its trade union nature, gave him the opportunity to put forward his 

arguments regarding the distribution of responsibilities between him as Regional 

Minister and the senior officers of the Mossos d’Esquadra as the architects of the 

operational strategy to enforce the provisions of the Investigating Judge of the 

High Court of Justice of Catalonia. Previously, in his opening statement at the oral 

trial, Mr Forn theorised regarding the dual nature of his role. He tried to 

differentiate between his political commitment, as a member of the Government in 

support of the referendum, and his conduct as a Regional Minister. He denied 

having performed any actions that facilitated the holding of the plebiscite. 

 

 The witness Mr Pere García, of the Autonomous Police Union (SAP), which 

is formed by officers of the Mossos d’Esquadra, explained that members of the 

force had expressed their concern about the statements that Mr Forn had been 

making since July regarding the holding of the so-called referendum in which he 

assigned to the Mossos the role of “guaranteeing” that it would be held. Mr Forn’s 

statement at that meeting was intended to make clear his “disassociation” with 

regard to the conduct in which the Mossos should engage. 

 

 The witness Mr Josep Guillot, the leader of the Sicme union, reiterated that 

what the defendant Mr Forn attempted to do in the arguments he put forward at 

the Council was differentiate between “political matters and police matters”. 

 

 According to the witness Mr Nieto, after the notification from Court of 

Investigation no. 2, the Chief Prosecutor of the Public Prosecutor’s Office of the 

High Court of Justice of Catalonia sent a letter to Mr Forn on 22 September 

regarding the transfer of law enforcement officers to Catalonia, which the 

defendant answered the same day stating that the actions of the Mossos would be 

sufficient and rejecting the initiative. 
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 The Chief Prosecutor of the High Court of Justice of Catalonia had issued a 

requisition demanding an action plan from the Mossos to enforce the decisions of 

the Constitutional Court. Specifically, those referring to Resolution 306 / XI and, 

subsequently, the ones that suspended Decrees 139 and 140 of 2017. These 

decisions reflected the clarity of the prohibition of acts intended to bring about the 

so-called self-determination referendum. The inadequate nature of the plan 

presented by the Mossos was affirmed by the Chief Prosecutor of the High Court 

of Justice, who had required it, and also by the witness Mr Nieto, the Secretary of 

State for Security at the Ministry of the Interior, who in his statement at the oral 

trial added that he was never able to speak with senior officers of the autonomous 

regional police force about “specific tactics” to enforce the instructions of the 

Public Prosecutor of Catalonia. 

 

 The decision of the Judge of the High Court of Justice of Catalonia dated 27 

September 2017 did not, indeed, entail any substantial changes with regard to the 

aim of the task assigned to the State Security Forces, in relation to acts associated 

with the aforementioned referendum. The reference contained in the legal grounds 

of the decision stating that said action should not affect “normal civil harmony” is in 

fact a quotation adapted from the principles that are already imposed by law on 

the actions of all the State Security Forces, including the Mossos d’Esquadra (cf. 

Article 5 of Organic Law 2/1986 of 13 March on State Security Forces and the 

identical Article 11 of Law 10/1994 of 11 July on the Police of the Government of 

the Autonomous Region of Catalonia). Only a malicious interpretation intended to 

conceal the true intention to cause obstruction can bestow on said rules a scope 

that from the outset is focused towards rendering inoperative the purpose imposed 

by the court order, which the officers of the autonomous regional police were 

legally bound to enforce. 

 

 In conclusion, the above information, substantiated by these means of 

evidence, leads us to reasonably infer that at all times Mr Forn directed his 

actions, both as a member of the Government and as the head of the Regional 

Ministry to which the Mossos d’Esquadra were subordinate, towards diverting the 
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interpretation of the instructions of the Constitutional Court, of the presiding Judge 

of court no. 13 in Barcelona, of the Chief Prosecutor of the High Court of Justice 

and of the Judge of the Civil and Criminal Chamber of the same Court, towards a 

meaning and scope that would facilitate simulating the apparent enforcement 

thereof with the resolute aim of rendering said legitimate orders from the court and 

the Chief Prosecutor ineffective. 

 

 And that intention on the part of Mr Forn enabled him to effectively direct 

the actions of the Mossos and, as such, it was instrumental to achieving the 

political aims of the accused and, with him, the co-defendants. As some of the 

witnesses pointed out - in particular the coordinator Mr Pérez de los Cobos - the 

decision to assign pairs of Mossos to each polling station, without distinguishing 

between those where a large number of people would go to vote and those that 

were foreseeably of little significance, caused the operating capacity of said police 

force to be neutralised. The alibi of the presence of insufficient numbers of Mossos 

at each and every polling station to enforce the orders of the Judge of the High 

Court of Justice was revealed with cynical clarity. 

 

 The witness evidence described the collaboration of some members of the 

Mossos d’Esquadra force in bringing the vote to a successful conclusion, to the 

extent that, in certain cases, they even transferred the ballot boxes after the polls 

had closed using unmarked vehicles that proved to belong to the Regional Ministry 

of the Presidency. In other cases, they allowed members of the public to seize 

them and take them away. 

 

 Witness evidence was also provided regarding the actions of members of 

the Mossos who engaged in obtaining information on the movements of officers of 

the State Security Forces, which they communicated to their senior officers. The 

witness Mr Juan Manuel Quintela, Chief Superintendent of the Intelligence Service 

of the National Police Force, described the identification of 271 communications 

from the Mossos on the location of members of the State Security Forces in the 

city of Barcelona, thereby complying with orders from the Mossos Coordination 



 

363 
 

Centre (CECOR). He added that the Mossos checked the registration plates of 

52% of the vehicles - without markings - used by the State Security Forces. 

 

 With regard to the undeniable causal link between Mr Forn’s arguments, the 

actions of the other State Security Forces and the consequences of the occupation 

of centres by the “Escoles Obertes” mobilisation, the testimony of the 

aforementioned Mr Nieto - Secretary of State for Security - is categorical, as is that 

of Messrs Millo - Government Representative - and Pérez de los Cobos - the 

person appointed as Coordinator by the Chief Prosecutor and subsequently in 

charge of the deployment of police ordered by the Judge of the High Court of 

Justice of Catalonia. As they reiterated in their testimony, if they had known that 

Mr Forn was concealing his actual intention not to remove the mobilised 

individuals who were occupying polling stations, they would have acted to that 

end. 

 

 Even though police officers under central command had been deployed 

since 04:00 on 1 October to obtain information on the “liberation of polling 

stations”, the only outcome obtained thereby was establishing that the presence of 

the Mossos not only entailed no attempt to clear the polling stations, but was used 

by them to report on the police strategy that would be pursued in that regard. As 

such, the mobilised individuals decided to form groups of people whose numbers 

and disposition not only deterred, but frankly made impossible, the police action to 

enforce the orders of the Judge of the High Court of Justice of Catalonia. 

 

 1.7.5. As regards Mr Forn’s intent in relation to the events prior to taking 

control of the Ministry of Interior of the Generalitat, the Court harbours no doubt 

that joining the Government implied his unconditional acceptance of the strategic 

plans of the other co-defendants of which he was, of course, aware. 

 

 As regards the mass action of the part of the public on 20 September 

outside the building housing the offices of the Vice-President and the Ministry of 

Economy, Mr Forn - as we indicated above - stayed informed, thanks to the 

existence of fluid communication with ANC officials, regarding both the presence 
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of several thousand people and the aims of the gathering. It is a substantiated fact 

that senior officers of the Mossos were at the building that was under siege, 

specifically, Superintendent Ms Teresa La Plana, and that Mr Josep Lluis Trapero 

maintained fluid communication with the accused Regional Minister. It is therefore 

reasonable to infer that the defendant Mr Forn could not fail to know that said 

action was more than a simple gathering to “protest”, as some individuals also 

sought to prevent detainees from accessing the performance of the searches and 

make it impossible for the collected sources of evidence contained in a number of 

boxes to be transferred from the location they were occupying to the court, under 

the supervision of the Judicial Administration Clerk. 

 

 The existence of systematic information that the accused Mr Forn received 

regarding the unfolding of events was highlighted by witness E98218B, a Civil 

Guard major who analysed the emails sent between Major Trapero and the 

accused. On 29 and 30 September 2017 it was learnt that the polling stations had 

been occupied and that ANC and OC were calling upon to their members to guard 

the polling stations. 

 

 Mr Forn himself stated at the oral trial that he gave his approval to the plan 

carried out by the Mossos d’Esquadra. Specifically, to the manifestly insufficient 

deployment of pairs of Mossos at all the polling stations, no matter how 

strenuously he denies having devised the operational plan. 

 

 As regards the acts of violence that occurred in greater or lesser number 

when the State Security Force officers arrived at the polling stations for the 

purported referendum, the defendant Mr Forn was also aware that they were more 

than likely to occur, given the technical warnings that were issued to him at 

meetings with the senior officers of the Mossos d’Esquadra. These warnings were 

graphically described by Mr Trapero in the oral trial, when he spoke of the 

encounter between a few thousand police officers and two million citizens, a figure 

that was envisaged at the time as a possible turnout, all of whom were determined 

not to abandon their deluded endeavour to construct an impracticable independent 

republic. 
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 In the documentary evidence consisting of the report of the General 

Intelligence Headquarters dated 29 September 2017, a probable scenario was 

envisaged, on the basis of the explicit, blanket prohibition issued by the judge of 

the High Court of Justice of Catalonia, in which the so-called Committees for the 

Defence of the Republic (CDR) would not only cause disturbances in the vicinity of 

the polling stations, but would also engage in acts of aggression in response to 

police actions to halt the referendum which, if they continued over time and at 

various locations simultaneously, “could lead to cause an escalation of violence” 

that would affect the peaceful conduct of the vote “in the whole of Catalonia”. 

 

 Mr Forn stated during the oral trial that he received this information. Said 

scenario was prominent - which should not be interpreted as an attempt at self-

justification - in the arguments put forward by the senior officers of the Mossos 

d’Esquadra at the meeting of the police council on 13 October 2017. The 

defendant referred to the holding and the contents of the meeting in his statement 

at the oral trial, in which, after the events had been brought to a conclusion, the 

senior police officers reviewed their earlier decisions and actions. 

 

 1.8. Mr Jordi Sánchez 

 

 1.8.1. Mr Jordi Sánchez is also declared responsible for the offence of 

sedition under Articles 544 and 545.1 of the Criminal Code. 

 

 The defendant, voluntarily and with the acquiescence of the defendant 

Forn, who granted him the rank of interlocutor, took responsibility for promoting 

and leading the gathering that took place on 20 September 2017 outside the 

building of the Vice-President’s office and the Ministry of Economy.  The call to 

action was made by the association that he led - Assemblea Nacional Catalana, 

ANC - channelling what had begun as a spontaneous rally without specific, 

exclusive and concrete organisers in the early morning. His attitude during the 

unfolding of events, which was consistent with his seditious strategy, was none 

other than to hinder and block the judicial action. He undoubtedly chose to hamper 
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it, hinder it, harass and, indeed, discredit in the eyes of the public both the 

exercise of judicial duties by judges belonging to the Spanish judiciary and the 

work of the Civil Guard officers who, in their role as Judicial Police, were 

attempting to execute the search warrant. His leadership was reflected in the 

confidence - and even the self-importance - with which he addressed some of the 

police officers who sought to perform their duty. The defendant Mr Sanchez told 

them what they should and should not do. 

 

 In the factual determination we noted his leadership in marshalling this 

crowd of people who gathered outside the building housing the office of the Vice-

President of the Government. According to the statement in the oral trial of the 

head of the Mossos riot squad (BRIMO) at the material time, the defendant Mr 

Sánchez exercised control over the mass of people to such an extent that he took 

the liberty of reproaching his interlocutor for the presence of the police officers: 

“…get the BRIMO out of here (...) what you’re doing isn’t what we agreed, get out 

of here”. The commander of the riot officers discerned - according to his statement 

in the hearing - a “…haughty, arrogant and very difficult attitude” on the part of the 

president of the ANC. As the night advanced, however, his attitude towards the 

officers became more collaborative. The defendant Mr Sánchez himself 

acknowledged in the hearing that he contacted the Regional Minister of the 

Interior, the co-defendant Mr Forn, by telephone. 

 

 In objective terms, the gathering overseen by Mr Jordi Sánchez and the 

association led by him hindered the judicial action and preventing it from being 

undertaken in normal conditions. The head of the BRIMO went so far as to state 

that “…not even the cavalry” could manage to disperse the crowd. In addition to 

the detainees ultimately having to forego being present during the search, the truth 

is that it had proved impossible for them to enter under acceptable circumstances. 

It can be understood by simply looking at pictures of other searches and officers 

leaving with detainees at less crowded locations that accessing the building in the 

way proposed by Mr Sanchez was impracticable and would inevitably lead to 

public disorder. The searches could not be performed in the manner that had been 

ordered and is required by the Code of Criminal Procedure. The defendant 
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rejected the possibility of suspending the protest and expressed reservations 

regarding the need to open a wider corridor or establish a broader perimeter and 

refused to do so claiming that it was impossible to open up more space. It was 

also established that he indicated that a partial withdrawal of the demonstrators 

was not possible and that he adopted an incendiary tone in some of his messages 

(“they have declared war”). 

 

 It is true - and it has been substantiated - that at midnight he agreed to 

suspend the rally, although this did not prevent a charge by the Mossos 

d’Esquadra riot squad in the early hours of the morning. Mr Sánchez was no 

longer at the scene and it was that action that allowed the area to be cleared of the 

people who had remained there without dispersing, knowing that the Civil Guard 

officers had not left the building where the court-ordered search was being 

performed. It was only the charges by the Mossos Mobile Brigade that made it 

possible for the first group of Civil Guards to leave. 

 

 1.8.2. The defendant’s actions as leader of the ANC was absolutely 

necessary to execute the seditious plans. Indeed, his contribution was not limited 

to leadership in the mass mobilisations that took place on 20 and 21 September at 

the building housing the Vice-President’s office and the Ministry of Economy and 

Finance and outside the High Court of Justice of Catalonia. Although he was not 

involved in the legislative process that culminated in the passing of the laws on 

transition and the referendum - Mr Sánchez was not a Member of Parlament or the 

Government of the Generalitat - his collusion with the rest of the defendants is 

evident. The active support of the institution he led for the co-defendants’ plans 

since, at the least, the date he became president of the ANC - 16 May 2015 - has 

been fully substantiated. 

 

 On the National Day of Catalonia, 11 September 2015, with the slogan “Via 

lliure a la República Catalana” - clear path to the Catalan Republic -, the defendant 

Mr Jordi Sánchez said in the presence of the accused Mr Cuixart and other pro-

independence political leaders, before a crowd of hundreds of thousands of 

people, that “We’ve decided that we’re leaving. And we’ll do it as fast as we can, 
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with the legitimacy of the street and the mandate of the ballot box”. On the 

National Day of Catalonia the following year (2016), under the slogan “A punt” 

[ready], before around 400,000 people, the defendant called for determination to 

set up ballot boxes in 2017 and, along with the defendant Mr Jordi Cuixart, made 

an appeal for the unity of the pro-sovereignty movement and encouraged the 

president of the Parlament of Catalonia to show defiance if the Constitutional 

Court sanctioned her for allowing the vote in the Parlament that would open the 

door to holding a unilateral referendum. 

 

 In another demonstration organised by the ANC on 13 November of that 

year, which was attended by the main pro-sovereignty political leaders, the 

defendant Mr Jordi Sánchez warned that Catalonia would not remain indifferent in 

the face of arrest warrants or prosecution of their elected representatives and 

added that the moment of truth was approaching. 

 

 In the course of the proceedings conducted at the High Court of Justice of 

Catalonia for the holding of the referendum of 9 November 2014, the three pro-

sovereignty groups ANC, ÒMNIUM and AMI announced protests against the oral 

trial that was due to commence on 6 February 2017. These calls stated the public 

had the chance to demonstrate that they were willing to make personal sacrifices 

to stand beside the president who was on trial and the other defendants and 

added that the festive demonstrations had come to an end. And as part of these 

initiatives, the ANC organised a demonstration on 6 February in which Spanish 

Justice was asked to abandon its jurisdiction over Catalonia. 

 

 On 11 June 2017, another mass rally took place, during which a statement 

was read calling for the participation and mobilisation of all the pro-independence 

parties. The defendant Mr Jordi Cuixart stated that the pro-independence 

organisations stood as guarantors of the binding nature of the referendum that 

must be held because there would be consequences the day after the vote. At the 

same time the defendant Mr Jordi Sánchez issued a warning to the Spanish 

Government declaring that the only way to halt the referendum was by performing 
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improper acts because the will of the people was to move forward and not turn 

back. 

 

 The National Day of Catalonia on 11 September 2017, which took place 

immediately after the Law on the referendum was passed and suspended, was 

organised by these organisations under the slogan “Referèndum és democracia” 

[Referendum equals democracy], with the participation of the President of the 

Generalitat, most of the Regional Ministers and the President of the Parlament Ms 

Carme Forcadell. During the speeches, Mr Jordi Sánchez addressed the crowd, 

contending that the streets had been reclaimed. He also thanked the politicians 

who had not failed them with regard to the Law on the referendum and the Law on 

separation and proclaimed that they only owed obedience to the Catalan 

Government.  

 

 1.8.3. We argued ut supra that the declaration of criminal responsibility for 

an offence of sedition set out in Article 474 of the Criminal Code can only be 

admissible following careful assessment and weighting regarding the limits of the 

right of assembly and the right to demonstrate. From this point of view, it is clear 

that gathering outside or in the vicinity of public buildings to express disagreement 

with court decisions is a conduct that is protected by the constitution. The 

substance of the right of assembly encompasses adversarial utterances and 

vigorous protest against the decisions of any of the powers of the State. To 

disparage an arrest as being unjust and illegal, and to do so publicly at an 

assembly of citizens, is entirely allowed as an exercise of the right of assembly 

proclaimed and recognised in Article 21 of the Spanish Constitution. Passionate 

advocacy for the independence of Catalonia forms part of normal democratic life. 

To declare at an assembly that justice should be administered by Catalan judges 

only is a statement protected by the freedom of speech. Artificially limiting the 

conditions for exercising that right can lead to the undesirable effect of confusing 

the public regarding the validity of fundamental rights. A court decision that 

labelled a protest meeting against decisions that affect personal liberty as an 

offence or treated political speeches advocating a break with the current 

constitutional order as criminal would not fall under the aegis of the democratic 
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values that define and restrict the judicial function. The exercise of fundamental 

rights - and that of assembly is a right of the highest order of value - cannot be 

curbed by court rulings that give a restrictive interpretation to its validity, its content 

and its scope. 

 

 In the case at hand, however, Mr Sánchez’s actions exceeded those 

constitutional limits. The gathering the defendant organised on 20 September 

2017 was not an assembly of citizens to protest against the arrests and searches 

taking place in the early hours of the morning in compliance with decisions issued 

by Barcelona Court of Investigation no 13. The defendant knew – and he said so 

in his speeches and slogans – that the Civil Guard was under a legal duty to take 

the arrestees to the place where the search was to be conducted. He was fully 

aware that a court-appointed task force formed of the Judicial Administration Clerk 

and comprising over ten Civil Guard officers was attempting to obtain the sources 

of evidence required by the Judge who ordered the entry and search procedures. 

Mr Sánchez’s motive in his action was to prove to society at large, in full concert 

with government officials, that the judges carrying out their constitutional duties in 

Catalonia had lost their ability to enforce their rulings. 

 

 It has been substantiated on the basis of the ample witness evidence and 

analysis of the messages included in the proceedings, the authenticity of which 

has not been called into question, that the organisations ANC and OC used the 

website www.crídademocracia.cat - specifically the subpage 

www.cridademocracia.cat/whatsappi - to offer the option of joining WhatsApp 

groups where people were invited to mobilise and to be in permanent contact to 

receive alerts and be able to be organised if necessary. Indeed, on the same day, 

20 September, Òmnium Cultural, using the aforementioned instant messaging 

app, called upon people to gather at 08:55 outside the Regional Ministries of 

Foreign Relations, Welfare and Family, and Governance, as well as the Regional 

Ministries of the Vice-President’s office, Economy and Finance. 

 

 The calls announced that the Civil Guard were carrying out an intervention 

to prevent the referendum. They also broadcast the location where the court 
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procedure was being performed and urged the public to defend the Catalan 

institutions. They demanded that the Civil Guard free the individuals who had been 

arrested and asked Catalans to mobilise, telling them that they could not take on 

all of them, that the law enforcement agencies had made a mistake and that they 

had declared war on those who wanted to vote. 

 

 From the time the defendant Mr Jordi Cuixart arrived at the scene onwards, 

both presidents addressed the crowd several times to marshal their actions. As 

such, on the afternoon of the 20th, Mr Cuixart addressed the gathered people, 

demanded the release of all the detainees and challenged the State to go and 

seize the material that had been prepared for the referendum and that they had 

hidden in specific places. The defendant Mr Jordi Sánchez thanked those present 

- who numbered approximately 40,000 according to some witnesses - for putting 

their trust in the pro-sovereignty organisations. He reminded them that these 

groups had promised to take to the streets to defend the institutions whenever 

necessary and they were there. He proclaimed that that was the day and that the 

time had come to go out on the street to defend dignity, the institutions and the 

referendum and that neither Rajoy nor the Constitutional Court nor the State law 

enforcement agencies could stop them. He assured them he had met with Carles 

Puigdemont earlier and that the president had assured him that there would be a 

referendum. He finished by requesting that no one go home yet as they had a 

“long and intense night” ahead of them and that they would have to work because 

they were the dream of a new country. 

 

 At approximately 23:41 the defendant Mr Jordi Sánchez - accompanied by 

the defendant Mr Jordi Cuixart - climbed on top of on one of the Civil Guard’s 

official cars, which had been damaged by some of the protesters, and addressed 

those present once again. Mr Cuixart stated that he was speaking in the name of 

the pro-sovereignty organisations as well as PDeCat, ERC and CUP-CC and 

announced that “they had all risen up” to fight for their freedom and said that 

“...from that pedestal”, a clear reference to the police vehicle, he and Mr Jordi 

Sánchez wished to call upon all of those present to mobilise continuously in 

defence of the detainees and summoned them to attend a gathering that would 
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take place at 12:00 the following day at the High Court of Justice of Catalonia. The 

defendant addressed the crowd again and said that neither the Constitutional 

Court, nor Rajoy, nor the Civil Guard, nor anybody would be able to stop them and 

after asking those present to abandon that day’s protest, he asked them to attend 

the demonstration outside the High Court. 

 

 In that sense, some of the words he spoke that day (“neither Rajoy, nor the 

Constitutional Court, nor all the State law enforcement agencies could stop them”) 

and others - before and after - are eloquent and significant with regard to 

evaluating his conduct and his actions. The course of events will illustrate that this 

was not mere bravado or rhetoric sprinkled with hyperbole to be consumed by the 

most extreme or frenzied listeners but rather the firm and determined external 

manifestation of a deeply entrenched discourse. The messages were a faithful 

reflection of the will, shared by the co-defendants accused of the offence of 

sedition, to do everything possible (excluding - it cannot be denied - violent acts, 

except for foreseeable but unavoidable ones involving rogue elements) to prevent 

the state and regional law enforcement agencies from completing the actions that 

they had been ordered to perform by the court. In this manner the officers were 

presented with the dilemma of abdicating their duty to enforce a court order or 

confronting the crowd, including the possibility of force embodied by a tightly-

formed crowd exercising passive resistance. 

 

 The events that occurred on 20 and 21 September laid the groundwork so 

that on 1 October the ballot boxes were in the appointed polling stations and the 

latter were open and protected - “guarded” - against what it was already known 

would be the actions of the State law enforcement agencies. This was intended to 

demonstrate that their resistance, undoubtedly envisaged ex ante as passive, 

could be overcome - which in itself entails acting outside legal channels or exerting 

force - but with the clear danger that it could degenerate into active resistance, into 

verbal and even physical assaults. Moreover, at that time an environment of 

hostility was building up towards the judicial proceedings and the authority of the 

State-level public powers. Their decisions were presented as unacceptable acts of 

humiliation directed towards a population and would prove to be the perfect 
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breeding ground for the genuinely seditious mobilisation on 1 October. The climate 

that led to these events had been deliberately created over the previous weeks. 

 

 The defendant accepts his full involvement in the campaign prior to 1 

October. But he justifies his actions with arguments that were already addressed 

above in various chapters of this ruling. 

 

 He alleges, for example, that the offence of holding an illegal referendum 

had been decriminalised. This is a fallacious argument. We have alluded to the 

unsustainability thereof in addressing the same justification invoked by other 

defendants. Indeed, Mr Sánchez is not being convicted of participating in or 

organising an illegal referendum, but for opposing court decisions and police 

actions to prevent the referendum. The fact that the subject matter of a court order 

does not refer to criminal conduct does not dissipate the imperative mandate 

contained in any judicial ruling. Moreover, at that time, as we have also indicated, 

the convictions of Mr Artur Mas and two other public officials were already known, 

as well as that of Mr Francesc Homs, who had pleaded that same argument in his 

defence (cf. Supreme Court Judgments 177/2017 of 22 March and 722/2018 of 23 

January 2019). 

 

 In his defence it is argued that, as the leader of an association, he was not 

sent a personal requisition. We have pronounced in numerous precedents 

regarding the lack of relevance of this personal requirement, always and in any 

event, for the perpetration of the offence of disobedience. In reality, the 

exonerative argument is as legitimate as it is sophisticated: “…I know I can’t do it, 

but as long as they don’t tell me, it’s as if I don’t know”. But the argument that 

could be used to deny the offence of disobedience in those who voted does not 

detract from the obviously unlawful nature of the vote. When the Constitutional 

Court suspends laws and regulations that it considers to be unconstitutional, the 

suspension is addressed to everyone, not just the authorities. Indeed, prior 

disobedience is not a requirement for sedition, which is committed by impeding the 

enforcement of a court order by exerting force or acting outside legal channels. It 

is obvious that an explicit requisition was not sent to every citizen in Catalonia, nor 
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was it necessary. They were sent to the individuals in charge of the centres and 

were not indeed necessary to affirm that the events that took place on polling day 

infringed the Criminal Code. 

 As we stated above, simply voting - for which no one has been accused or 

brought before a court or even sanctioned in governmental proceedings - is very 

different from actively opposing the actions of the police, preventing the 

enforcement of a court order. The conduct becomes criminal when 

encouragement is given not only to vote but to defend ballot boxes, to prevent the 

legitimate action of the Mossos d’Esquadra, National Police and Civil Guard 

through mechanisms of resistance that are spontaneous or predictable and 

announced in advance and, therefore, dissuasive. The ruling issued by the High 

Court of Justice of Catalonia did not authorise impeding the officers from enforcing 

court orders, nor did it legitimise strategies with that ultimate goal - preventing the 

officers from passing - such as the “Escoles Obertes” initiative in which the 

defendant was actively involved. With the authority granted by his position at the 

head of a recognised social organisation, he issued calls to occupy the centres to 

hinder the enforcement of the orders that the Mossos had to execute - closing 

them and prevent them from opening as well as seizing any material relating to the 

referendum. He also encouraged the population via social media to “protect the 

vote count” and to carry out “non-violent resistance”. 

 

 These facts were admitted by Mr Jordi Sánchez. 

 

 The Court does not disagree with the defendant when he argues that the 

acts attributed to him are perfectly explainable because “…he had a mandate from 

the ANC to protest democratically against what was considered an unfair court 

decision that was not in accordance with the law”. We have repeatedly insisted 

that the calls for mobilisation and for social cohesion around the ideal of 

independence are of no criminal significance. Indeed, they are protected by our 

constitutional system. But that is not the basis of the charge. The acts for which Mr 

Sánchez is declared to be criminally responsible have nothing to do with the 

criminalisation of public protest - as he argued in his responses during the hearing. 

They are not related to the responsibility - which nobody has attributed to him - for 
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the damage inflicted on official Civil Guard cars. Likewise they are not linked to the 

ardent speeches in favour of independence, the protection of which is beyond 

question in terms of ideological freedom and expression. The determination of 

criminal responsibility rests on his role in colluding with other public officials to 

organise a referendum declared illegal by the Constitutional Court, to mobilise the 

public with the aim of making it clear that the Spanish justice system could not 

enforce its legitimate decisions. It is also based on the public mobilisations that, 

with their opposition and by acting outside legal channels, prevented the orders of 

the Constitutional Court and the High Court of Justice of Catalonia from being put 

into effect on 1 October. 

 

 Some of the defendant’s defensive arguments suggested an idea of 

disassociation with regard to the key acts for the characterisation of the offence. 

Acts that were performed without his collaboration, as he became president of the 

ANC at a later date, on 16 May 2015. However, we have said in numerous 

precedents, when explaining autoría sucesiva [the responsibility as perpetrator of 

a party who colludes with another party to bring to conclusion the perpetration of 

the offence begun by the latter] and autoría por adhesión [the responsibility as 

perpetrator of a party who joins another party in the perpetration of an offence 

begun by the latter], that this arises when someone adds an action to the one 

already performed by another party in order to bring to conclusion a crime whose 

acts of commission had already been partially performed by the latter (cf. Supreme 

Court Judgment 1003/2006 of 19 October). For this it is essential that the following 

requirements be met: a) someone has begun the execution of the offence; b) 

subsequently another individual or other individuals join their activity to that of the 

first person to bring to conclusion the crime whose execution had been initiated by 

the latter; c) the individuals who intervene subsequently ratify what has already 

been done by the first person and make use of the situation previously created by 

the latter, mere knowledge thereof not being sufficient; d) those who intervene 

subsequently do so when the offence has not yet been brought to conclusion (cf. 

Supreme Court Judgments 97/2010 of 10 February; 1323/2009 of 30 December; 

474/2015 of 17 March, among many others). 
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 1.9. Mr Jordi Cuixart 

 

 1.9.1. Mr Jordi Cuixart is responsible as the perpetrator of an offence of 

sedition under Articles 544 and 545.1 of the Criminal Code. The defendant - along 

with the co-defendant, the president of ANC - was one of the pillars of the sedition 

movement. In his capacity as leader of the Òmnium Cultural association, with 

deep historical roots in Catalonia, he put his proven capacity for mobilisation at the 

service of a political project that included the creation of a legality based on a 

break with the foundations of our legal system and pressure on the national 

Government by holding a public plebiscite that was to be presented to the citizenry 

- even though this was not true - as the genuine expression of the exercise of the 

right to self-determination. To do this it was essential to mobilise thousands of 

citizens who, when the time came, could offer active - and peaceful - resistance to 

the enforcement of the orders issued by the Judges and Courts. 

 

 There was a progressive crescendo in his actions which led him to take the 

leap from appeals to protest, to demonstrations, to legitimate mobilisation - all 

without any criminal significance - to pushing the members of the public who 

supported the secessionist movement towards active resistance, towards de facto 

opposition to the enforcement of judicial orders or of any decisions by the 

authorities that contradicted or hindered the firm resolve to conduct a referendum 

based on an purported right to self-determination. 

 

 Such a right of self-determination would be enjoyed only by some citizens: 

those who were persuaded by the calls of the Catalan regional government, the 

Govern, and other social and political actors to a poll that was misleadingly passed 

off as legitimate. A purported right that was presented in a way that marginalised 

and disregarded another enormous sector of the general public, for whom this 

would amount to determination of oneself by others or determination by force: this 

other sector of society chose not to take part in the referendum because they 

thought it to be a fantasy, to be illegal, and also presumably illegitimate. To frame 

the matter as a conflict between law and legitimacy is to oversimplify. And here we 

are reiterating an idea, mentioned above, that we will not tire of repeating. Rather, 
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there is a conflict between the conception of legitimacy espoused by some people 

– perhaps many, perhaps only a few, but certainly not everyone, or even a 

majority – and a legality that many others, and not necessarily a minority – believe, 

for their part, to be legitimate. In the end, what one sector of people – who may or 

may not be a majority, for we are not facing a quantitative question – thought to be 

legitimate was intended to be imposed and made to prevail over a legality that 

contradicted that conception of legitimacy, and also to prevail over what many 

others believed to be legitimate and consistent with justice, which, furthermore, 

was endorsed by a democratic legality that was being repudiated. This is not 

legitimacy versus legality. It is the conflict between the partial conceptions of 

legitimacy of some people and the beliefs of other people, who, moreover, had the 

backing of laws and a Constitution that were enacted as a result of legal 

processes conducted conformably to all democratic standards and, of course, 

susceptible to change by means of legal procedures. 

 

 It is obvious that none of the episodes in the defendant’s trajectory that 

materialised as protest actions of a pro-independence nature are deserving of 

criminal or even legal reproach.  However, Mr Cuixart’s subsequent actions show 

evidence that some statements that could be considered the consequence of 

ardent speeches and passionate rhetoric for the masses were not in his mind 

merely symbolism or metaphors, but rather when he spoke of “shutting down” the 

actions of the Civil Guard or shouted that neither the Civil Guard, nor the law 

enforcement agencies, nor the Constitutional Court, nor any court could thwart 

their aims, he was thinking of also offering material opposition - not just by legal 

means or by exercising the right to protest - to the enforcement of any potential 

court orders. 

 

 The sources of evidence that facilitated the substantiation of what 

happened on 20 September outside the office of the Vice President of the 

Government and the prominent role played by the accused Mr Cuixart are 

common to those we have already analysed when describing the criminal 

responsibility of other co-defendants. The statements of the state and regional 

police officers who were there, the testimony of the members of the public and 
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political leaders who were called as witnesses by the prosecution and the defence 

and, above all, the statement of Mr Cuixart himself, allow us to paint an accurate 

picture of what really happened. The videos shown in the hearing - including the 

one recorded by the security camera that was inside the building that was 

searched - and the reading of some of the messages sent on social media lend 

strength to our inferences. 

 

 1.9.2. Mr Cuixart’s own words speak of the significance of his role in the 

process of holding an alleged self-determination referendum. On 11 June 2017 a 

mass rally took place, during which a statement was read calling for the 

participation and mobilisation of everyone who was in favour of independence. 

The defendant Mr Jordi Cuixart stated that the pro-independence organisations 

stood as guarantors of the binding nature of the referendum that must be held 

because there would be consequences the day after the vote. At the same time 

the defendant Mr Jordi Sánchez issued a warning to the Spanish Government 

declaring that the only way to halt the referendum was by performing improper 

acts because the will of the people was to move forward and not turn back. 

 

 The National Day of Catalonia on 11 September 2017, which took place 

immediately after the Law on the referendum was passed and suspended, was 

organised by ANC and OC under the slogan “Referèndum és democracia” 

[Referendum equals democracy], with the participation of the President of the 

Generalitat, most of the Regional Ministers and the President of the Parlament the 

co-defendant Ms Carme Forcadell. 

 

 On September 20, as described in the factum and argued in the reasons 

adduced for assigning criminal responsibility to other co-defendants, officers of the 

Judicial Police Unit of the Civil Guard in Barcelona, by order of Court of 

Investigation no. 13 in the same city, performed a number of arrests search 

procedures, including the search of the facilities of the Vice-President’s office and 

the Ministry of Economy and Finance, located at Calle Rambla 19-21 in Barcelona. 

They were looking for elements and information that would facilitate the attribution 

of the responsibilities derived from the preparation and calling of the referendum 
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scheduled for 1 October. This was the consequence of the declaration of 

unlawfulness associated to the pronouncements of the Constitutional Court in 

response to the appeals submitted by the national Government to prevent the 

holding of an illegal referendum. 

 

 Following a previously agreed and planned strategy of public mobilisation, 

when he was learnt that the search was taking place, the accused Mr Cuixart, in a 

joint action with Mr Sánchez aimed at preventing the enforcement of court 

decisions, called upon the public from the early hours of the morning via Twitter 

accounts, both those of the associations they led and their own, to gather outside 

the building of the aforementioned Regional Ministry. Not only did the calls make it 

public knowledge that an intervention was being carried out by the Civil Guard 

aimed at impeding the referendum, they also divulged the location of the legal 

search, urged citizens to defend the Catalan institutions, demanded that the Civil 

Guard free individuals who had been arrested, and asked Catalans to mobilise, 

encouraging them by saying that they would not be able to overcome all of them 

and that the forces of law and order had made a mistake and had declared war on 

those who wanted to vote. 

 

 It has been established that on the afternoon of 20 September, Mr Jordi 

Cuixart addressed the people congregated there and demanded the liberation of 

all of the detainees. Despite asserting the peaceful nature of the demonstration - 

which the Court does not doubt - he also appealed to the determination shown in 

the civil war using the expression “They shall not pass!” and challenged the State 

to seize the material that had been prepared for the referendum and that they had 

hidden in certain locations and ended his message with the following words: 

“today there are tens of thousands of us here, tomorrow there will be hundreds of 

thousands of us wherever we are needed... have no doubt that we will win our 

freedom”. 

 

 1.9.3. Focusing on the key episode of the public plebiscite held on 1 

October, the Court can admit that the occupation of the locations chosen for the 

outlawed vote, keeping them open throughout the night to make it impossible to 
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enforce the court rulings that prohibited it from being held, was not the direct 

initiative of any of the defendants in these proceedings. We can also admit that the 

organisation of and support for the “Escoles Obertes” movement were not directly 

devised by the defendants. But the evidence presented precludes any doubt that 

this movement was supported, stimulated, increased and encouraged by Mr Jordi 

Cuixart, Mr Jordi Sánchez and their respective organisations. The defendant 

admitted this and it is revealed by unambiguous evidence - tweets or the 

presentation of the campaign. No one can doubt the aim of that strategy. It was 

none other than preventing the centres from being closed and, from five in the 

morning onwards - the Mossos had announced they would arrive at six o’clock - 

blocking any officer who tried to halt or hinder the referendum, despite knowing not 

only that it had been suspended by the Constitutional Court, but that the judicial 

authority had ordered the deployment of the law enforcement agencies to prevent 

it from being held with very specific actions: blocking the opening of the centres, 

seizing the electoral material and, in any event, delivering requisitions to the 

persons in charge. 

 

 The officers of the law - be they Mossos National Police or members of the 

Civil Guard - were physically blocked from entering, despite having been expressly 

and specifically instructed by the court to prevent the vote with orders to confiscate 

any documentation, tools or urns that might be intended for use in the vote. And 

this was prevented by active opposition. Genuine resistance - a label that cannot 

be disputed and which, moreover, is not avoided by the defendants in their 

statements - when the officers of the law, acting to enforce the court mandate, 

attempted to give effect to the order and came up against members of the public 

who had heeded the persuasive and calculated cries for mobilisation channelled, 

among many others, by the defendants Mr Jordi Sánchez and Mr Jordi Cuixart 

and their respective organisations. By virtue of these measures, they remained 

there in response to the appeals that were made, with the purpose not of voting - 

that takes a few minutes; although it cannot be denied that many of the 

participants did only that - but of preventing enforcement of the court order by 

force, by means of the build-up of people, an overwhelming and dissuasive 

numerical advantage and an attitude of passive resistance that, as has been 
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substantiated by the witness statements and the videos shown, not infrequently 

became active.  And the fact is that in view of the mass of participants it was 

inevitable - and more than predictable - that the prospective discipline of 

nonviolence - which in itself is also resistance, force and de facto coercion - would 

break, causing sporadic but real episodes of aggressive conduct that in any event 

would not be essential to fully meet the behavioural characteristics that make up 

the definition of the offence of sedition.  

  

 The incident in Badalona with the Urban Guard in which Mr Cuixart 

intervened demonstrates an attitude on the part of the accused that, by itself, has 

no criminal significance and cannot be used to substantiate the determination of 

criminal responsibility. But it is another example of his persistent and obdurate 

attitude of contempt in the face of the decisions, of the Public Prosecutor’s Office 

in this case, that members of the Urban Guard wished to enforce, whose authority 

was jeopardised by his interjection during their actions inviting them to ignore the 

order or “turn a blind eye”. Even if he was not the person who finally took the 

posters mocking the actions of the officers and even if we were to admit that there 

was no direct intervention by the defendant in their actions, it does reveal an 

attempt to undermine and consequently discredit the officers. But we must agree 

that this incident is totally superfluous as regards the decision to be taken on the 

objective of the prosecution. 

 

 1.9.4. Mr Jordi Cuixart’s statements during the oral trial are entirely in line 

with the description we have just given. Indeed, it would be sufficient to reflect the 

facts that he accepts and his own interpretation thereof for them to fall under the 

offence set out in Article 544 of the Criminal Code. 

 

 He places his personal interpretation of fundamental rights - which is 

legitimate, but no more so than that of any other member of the public, and is 

probably shared by many, but not all, of his fellow citizens - above that given by 

the Constitutional Court. The latter must submit to his, if it does not match it. That 

attitude would lead to chaos if it were admitted and widely adopted. It would entail 

the self-annihilation of the rule of law. Its self-destruction. 
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 “…Whenever we believe a decision to be unfair, we will act under the 

parameters of civil disobedience”. Let us imagine for a moment that this sentence, 

taken from his statement during the hearing, was the pattern of action for all 

citizens. When faced with a court decision, a law passed by the Parlament, a rule 

issued by a City Council, by an Autonomous Administration, by the Government of 

the Generalitat itself, it would be necessary to accept that only those who are 

convinced that it is fair are obliged to follow it. Everybody else would feel 

legitimised to turn their divergence of opinion into disobedience, into contempt. 

What is more, they would feel legitimised to incite their fellow citizens into 

contempt. 

 

 “…Fully bear the consequences of the act of civil disobedience, which is 

what I am doing before this Court”, Mr Cuixart declared in his statement in what 

amounts to an acceptance of the consequences of his attitude. But the sanction - it 

should be clarified - is not tied to his conception of the right to self-determination, 

which he can and must defend with all the passion and will that he considers 

appropriate and through the legal means at his disposal, which in a democracy are 

many and varied. Nor is it tied to his promotion of demonstrations, events, 

conferences and protests. That is not sanctionable. On the contrary, it is healthy, 

in that it evidences a deep involvement in cultural, political and social affairs, in the 

debate of ideas. All of that enriches society, enriches democratic coexistence and 

the pluralism inherent in it. Likewise, his sanction is certainly not established in 

consequence of his commitment to nonviolence, which is always praiseworthy, 

and this Court does not call into question or hold the slightest suspicion as regards 

his peace-loving convictions and his repudiation of violent actions. But the 

legitimate scope of protest and of struggle for one’s own political and social ideas 

was exceeded when recourse was taken to physical opposition, to materially 

preventing the enforcement of court decisions and de facto - imposed - derogation 

of constitutional principles, in a certain territory, on certain dates. 

 Classic, simple disobedience is a very different offence from sedition. We 

have already indicated above that sedition is much more, it is an aliud, not just a 

plus. It entails active conducts, collective uprising, de facto coercion or deploying 
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resistance. Therefore, an offence of sedition may exist even if a prior requisition 

has not been delivered in person to each of the individuals who activate the 

seditious process or are involved in it. It is not admissible to attempt to extrapolate 

what has been said on occasions for the offence of common disobedience (cf. 

Article 556 of the Criminal Code) to this criminal definition, as the defendant 

seemed to be attempting to do in some of the answers he gave in the examination 

to which he was subjected in the hearing. The fact that he might think or, rather, 

would like to think otherwise does not pose any kind of obstacle to the application 

of criminal law. A generic knowledge of wrongfulness is sufficient to fully meet the 

cognitive elements of mens rea, without the need for a strict knowledge of the 

specific criminal definition. It should also be noted that on 1 October Mr Cuixart 

knew that the Public Prosecutor’s Office considered on the basis circumstantial 

evidence that some of his actions constituted the offence of sedition, in a an 

evaluation that had received an initial endorsement from the court. Indeed, in 

public demonstrations made at a campaign rally organised by the ANC, OC and 

Universitats per la República [universities for the republic] on 27 September 2017, 

the accused Mr Cuixart stated the following, in line with what he contended in his 

responses during the examination in the oral trial “... if what we are accused of is 

sedition, Mr Prosecutor, gentlemen of the National High Court, if it’s for calling for 

continuous mobilisation, you are right, we’re doing it again, Catalans, continuous 

mobilisation, all of you take to the streets, all of you take to the streets”. 

 

 The events of 1 October did not amount merely to a demonstration or mass 

public protest. If they had, there would be no reaction under the criminal law. It 

was, rather, a tumultuous uprising, encouraged by the defendants, among many 

others, so as to use physical force and de facto coercion to turn court decisions of 

the Constitutional Court and of the High Court of Justice of Catalonia into a “dead 

letter”. No objection could be made if the action had taken the form of mass 

meetings, mass protest, and demonstrations using harsh and combative slogans. 

All of that is protected and even encouraged by the Constitution and its spirit. But 

what neither our Constitution nor the fundamental norm of any democratic State 

can tolerate is to make one of the most vital requirements of the rule of law – 

compliance with a court decision, which need not attract adherence or applause or 
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immunity from criticism – subordinate to the will of one person, ten people, a 

thousand, or thousands or millions. All the more so when there is another great 

number of citizens who place their trust in that decision and abide by it and even 

agree with it, and wish to be confident that they, too, will be protected by the rule 

of law. 

 

 The appellant admits that OC were not only sympathetic towards the 

Escoles Obertes initiative, they also supported and encouraged it. These activities 

were directly and undisguisedly intended to prevent the closure of the centres that 

the Mossos d’Esquadra had been ordered to implement. Indeed, they issued 

appeals to use that mechanism and similar ones to make possible and facilitate 

the referendum (“Today from five o’clock onwards let’s all go to the schools” reads 

a tweet from OC). 

 

 And the fact is that a protest pursued with civil disobedience that considers 

a piece of legislation illegitimate must necessarily be directed towards the 

legislative branch. Or towards the executive branch if it is a question of 

disagreeing with decisions adopted in that sphere. But we, the Judiciary, cannot 

be asked to place our appraisals or our personal convictions above the laws or the 

Constitution. 

 

 As we have argued, the action on which the conviction of Mr Jordi Cuixart is 

built has not been denied by the defendant himself. Suffice it to recall here some 

of the factual elements that substantiate it. In a tweet, which he does not deny 

writing, he encouraged people to “peacefully defend the polling stations”. The 

adverb peacefully does not invalidate the content of the key verb in the message. 

And it is not possible to defend if not through opposition and resistance, even if it 

is not aggressive, but merely passive, because that adverb can only be 

understood in that way in the context in which the message was circulated. 

 

 On 30 September at 15:24 he posted another tweet: “no distraction, not 

even for a minute, the urgent question is to protect the polling stations so that 

millions of people can vote. Catalans, let’s defend the ballot boxes”. As is evident, 
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the search for a massive, multitudinous presence of voters who thought that this 

was the fast track to independence is an irrefutable fact. But it was also irrefutable 

that they could only “defend” or “protect” the schools in the face of the police 

presence by means of unyielding and well organised opposition or resistance. 

Nonviolent resistance is opposition. During the trial the defendant explained: “It 

was enough to have a little patience (...) a little resistance…”. It was not a 

question, therefore, of expressing disagreement. That is not the case. The aim 

was to block the objective ordered by the judicial authority. 

 

 Another tweet dated 1 October, posted on social media early in the 

morning, is particularly eloquent: “let’s stay calm. Let’s all keep our backsides on 

the ground. They shall not pass. Anyone who can, go to Balmes secondary school 

in Barcelona”. And at 09:04: “peaceful resistance. Anyone who can, also go to 

Ramon Llull junior school in Barcelona”. 

 

 It is obvious that they were not calls to vote but to put up “force or 

resistance” against the action of the police. There was already a mass gathering of 

people and nonetheless he was asking for reinforcements. 

 

 And at 09:17: “Escola Ramon Llull, BARCELONA. Davant les agressons 

mans enlaire i crits de “Sont gent de pau”. Aquesta e la consigna: resistencia 

pacífica”. [Ramon Llull junior school, BARCELONA. In the face of aggression, 

hands up and cries of “We are peaceful people”. This is the slogan: peaceful 

resistance]. The Court harbours no doubt that, although an adjective is added 

evoking peace, resistance is resistance, it implies physical and intimidating force, it 

implies pressure, it implies opposition to the police action intended to enforce court 

orders of the Constitutional Court and the High Court of Justice of Catalonia. 

 At 13:59 Mr Cuixart posted another tweet from the association he led: “avui 

les urnes es defensen, més que mai i malgrat tot. Fem una crida a l’actitud 

pacífica en defensa de la democracia”. [today the ballot boxes are defended, more 

than ever and in spite of everything. We call for a peaceful attitude in defence of 

democracy]. In the context in which these messages were posted, it was obvious 
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that defending the polls meant opposing the actions of officers of the law 

mandated by Judges and Courts. 

 

 In short, no matter how much sympathy this discourse generates among 

activists who are aligned with those ideas, as we indicated above, when a domain 

delineated by the rules of criminal law is invaded, it must be understood that the 

legal order itself will react using the mechanisms designed for its self-defence 

against acts that are not merely unlawful but openly attack and rebel against 

legality. 

 

 1.9.5. The civil disobedience that served as the systematic axis for the 

defence and justification of Mr Cuixart’s conduct has, as we indicated above, no 

value as a defence against criminal liability. We refer the reader to the arguments 

set forth above. Suffice it to reiterate that it is not enough to invoke the exercise of 

a fundamental right - protest, association, demonstration, expression - to 

neutralise the application of the Criminal Code. When provisions of criminal law 

are infringed to express one’s own opinions or to demand legal or constitutional 

reform, one cannot seek the cover of a fundamental right by consciously altering 

its substantive content. Protest or dissent can never justify the unambiguous 

commission of criminal acts. If we begin from another starting point, it would be 

sufficient to identify a political or protest-related motive to justify any wrongful 

conduct, including, for example, homicide or kidnapping carried out because of 

deep convictions and in pursuit of a political change that is considered more just. 

Anyone who commits crime as a matter of conviction, i.e. imbued with the 

personal certainty that their deep-rooted and profound motivations justify their 

conduct, will not necessarily evade penal consequences. 

 

 The conduct attributed to Mr Jordi Cuixart is not a conduct of omission. 

When civil disobedience materialises in a general call to the entire population of an 

autonomous region to oppose and challenge, through the use of collective force 

and resistance that goes beyond the scope of pure omission, explicit court orders 

that came, not only from High Court of Justice, but also from the Constitutional 

Court, we are addressing something more than the treatment under criminal law of 
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a conduct of omission. That call for a seditious uprising cannot be commended 

from the perspective of criminal law on the basis of the convictions of the 

defendants or those who took up their organised and coordinated calls. 

 

 It is perfectly legitimate to disagree with those - or other - court decisions. It 

is perfectly legitimate to criticise them and to protest and encourage others to 

protest against them. But that legitimacy, from the point of view of the law, ceases 

when, regardless of the intensity of one’s own convictions and whether or not they 

are shared, a popular uprising is provoked that pursues plain and simple contempt 

in the face of specific court rulings, breaking an essential norm of the rule of law. If 

these conducts were endorsed, compliance with any judicial ruling or the decisions 

of the Constitutional Court would be subject to the whim of the personal criteria of 

the addressees. Politicians, citizens, authorities and officers would only need to 

say that the arguments “don’t convince them”, that they have “other convictions” to 

turn court decisions into useless scraps of paper, thereby making any kind of 

coexistence impracticable. 

 

 We cannot differentiate as a matter of positive law on the grounds that this 

collective uprising against a court order would only be admissible if we identify to a 

greater or lesser degree with the ideas that are being defended or are able to 

share them. The legal system would be deprived of arguments to demand 

compliance with the law or court decisions if it made it conditional on the 

agreement, consent or main allegiance of the addressee. 

 

 This approach - penal consequences when the Criminal Code is violated, 

albeit in defence of ideological convictions and with the aim of reforming the legal 

system - is in harmony with the philosophy behind the laws on civil disobedience. 

It is an essential part of the modern conceptions of civil disobedience - although 

there is no shortage of relevant learned opinions that disagree with this point - that 

whoever exercises it as the template of a conduct that seeks to fight against 

legislation they deem unfair, should bear the consequences of their disobedience. 

And, if the law associates penal consequences to that obstructive or disobedient 

conduct, they should also bear and accept those consequences as a means of 
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asserting the value of their convictions and gaining new support. What cannot be 

pursued is that all their fellow citizens should therefore take on those convictions 

or that the legal system should capitulate and accept any breach prompted by 

motives of that nature. 

 

 The decision to bear the consequences, even the penal repercussions, of 

the conduct covered by civil disobedience is part of the essence of civil 

disobedience, as is contended by the opinion of legal scholars that is not 

unanimous, but is more authoritative. Indeed, this was expressed by the 

academics who made statements as experts at the request of this appellant. 

 

  The declarations of the defendant Jordi Cuixart appear to be consistent 

with that approach. This is not the case, however, of the request for acquittal. The 

first requisite for civil disobedience is the presence of disobedience. We met this 

condition when we carried out the determination of the criminal classification There 

was, in effect, a criminal, and also aggravated, offence of disobedience. 

Disobedience that represents one of the most serious forms in the scale of related 

conducts included in the Criminal Code. And the fact is that sedition is nothing 

more than disobedience that is tumultuous, collective and accompanied by 

resistance or force. The coherent approach for those who invoke civil 

disobedience is to bear the punishment in accordance with the criminal law that 

they violated, in order to highlight the intensity of their discrepancy against the 

legal order. 

 

 Any other reaction to the affirmation of criminal law would mean denying 

both its potential and depriving that civil disobedience of substance, ultimately 

defrauding the expectations of the person who exercised it. 

 

 1.9.6. In the expert report issued by Mr John Paul Ledercha and Mr Jesús 

Castañar Pérez, at the request of the defence of the defendant Mr Jordi Cuixart 

and ratified in the oral trial, emphasis was placed on this idea which, in addition, 

represents common ground among civil disobedience theorists. One of the experts 
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is also the author of interesting publications on historical episodes of that form of 

civil resistance. 

 

 The extensive and documented expert report - which in many passages 

exceeds the limits of an opinion of this nature to include personal assessments of 

the events or the evidence that may be more or less accurate, but are not 

appropriate subject matter for an expert report - takes a meticulous journey 

through some sociological and historical antecedents of souverainism. And within 

it are placed the acts on trial, in particular, the illegal referendum held on 1 

October 2017, in open challenge to the decisions of the Constitutional Court and 

the High Court of Justice of Catalonia. Its context, the preparations for it, 

undertaken and promoted by the most significant leaders of the Autonomous 

Administration and the Parlament, and its consequences, both in the legislative 

and political branch, are subjected to analysis. The aim of the expert evidence is to 

contextualise the actions under prosecution in what specialised theory has 

described as “actions of nonviolence” which, in highly simplified terms, can be 

connected with notions more inherent to the philosophy and theory of law such as 

civil disobedience and civil resistance. 

 

 We should stress that with regard to assessments of facts or evidence - 

deductions based on circumstantial evidence; assessments of intent as regards 

the motives of various actors or protagonists - said expert evidence does not bind 

us, nor, strictly speaking, should it be considered as submitted, without implying 

any kind of disregard towards that commendable study. We can indeed find in it 

some opinions from the field of sociology - and even recent history - that can be 

used, although many of them have only a highly collateral impact on the task of 

prosecution. 

 

 What is conceived as a supralegal right to the self-determination of citizens 

residing in a certain territorial area of the State would justify a non-violent breach 

of legality, including constitutional legality, even exceeding the limits of pure 

conducts of omission to enter the realm of actions that challenge that legality, the 

authorities that embody it, their mandates and the officers of the law in charge of 



 

390 
 

enforcing those mandates, who are unable to do so due to coercive conducts 

encouraged or promoted, among many others, by the accused. 

 

 The aforementioned expert report does not hesitate to characterise the 

calling and holding of the referendum as institutional and civil disobedience. And, 

in line with what has been consistently stated by specialist scholars, to establish 

that it is a frequent and inherent characteristic of actions of civil disobedience that 

entail an infringement of legal rules and, as such, give rise to the corresponding 

legal sanctions or punishments that are borne by the actors in the civil 

disobedience process. It is part of the protest strategy. As such, in its design, the 

illegitimacy of the system they wish to combat will be highlighted. 

 

 These ideas appear to encourage the reflection expressed by the accused 

at various points in the trial “…now my priority is not to get out of jail” thereby 

moving closer to the model of conviction-based offence that has led to studies and 

reflections of a criminological nature and in terms of strict criminal legal doctrine. 

 

 It is interesting to point out that there are other incidents that lie beyond the 

scope of our prosecution, those involving members of the public who insulted or 

mistreated the officers by means of spitting, derogatory expressions, insulting cries 

and even threatening words, including outright attacks that exceeded the limits of 

passive resistance, even in the most generous of definitions, constituting 

straightforward acts of aggression. 

 

 We can outline the responsibility of Mr Cuixart, which he does not deny, or 

conceal, or hide; indeed he expressed his determined will to continue aligning his 

conduct to that pattern - “we will do it again” - as regards mass opposition to state 

and regional law enforcement agencies. The officers were materially incapacitated 

in the face of the crowds that had gathered with an attitude, frequently of hostility 

and of outright opposition at all times. All the above accompanied by an explicit or 

implicit declaration of physical resistance. Taking advantage of their overwhelming 

numerical advantage which was intimidating or, at the very least, dissuasive, and 

at times of effective physical resistance that was generally, although not 
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exclusively, passive. That conduct falls, easily and undoubtedly, within the 

concepts of “force” or “outside legal channels” that define the outline of the offence 

of sedition, by means of obstructive intervention or the exercise of force and 

pressure to avoid being removed. 

 

 2. Offence of misappropriation of public funds 

 

2.1. Mr Oriol Junqueras, Mr Raül Romeva, Mr Jordi Turull and Ms 
Dolors Bassa 
 

 Mr Oriol Junqueras, Mr Raül Romeva, Mr Jordi Turull and Ms Dolors Bassa 

are the perpetrator of the offence of misappropriation of public funds under Articles 

432.1 and 3, final paragraph, of the Criminal Code. 

 

 The Court reaches this conclusion in view of the defendants’ control over 

the spending and expenditure necessary to conduct the illegal referendum. They 

were fully aware of the prohibition issued by the Constitutional Court against the 

provision of these public funds. Their attitude of rejection towards the requisitions 

that were notified to them in person is highly expressive of the clear awareness of 

illegality that permeated their actions. Furthermore, they understood the public 

nature of the funds and the unfair administration implicit in the application thereof 

to a referendum outlawed by the Constitutional Court because it was contrary to 

the constitutional foundations of our legal system. 

 

 2.1.1. The full awareness on the part of the defendants Messrs Junqueras, 

Romeva Turull and Ms Bassa of the public nature of the funds committed and the 

illegal nature of the referendum they openly promoted as members of the 

Government of Catalonia, can be established without difficulty in view of the orders 

of the Constitutional Court that were voluntarily evaded. It can also be clearly 

deduced from the continued attitude of concealment sustained with regard to the 

state authorities responsible for auditing public expenditure. 

 

 The criminal responsibility of Mr Oriol Junqueras and his decisive role in the 

most significant acts of unfairness in the administration of public funds are self-
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evident. In his capacity as Vice-President and Regional Minister of Economy and 

Finance of the Generalitat, he was the hierarchical superior of all the members of 

the Government under prosecution. 

 

 In addition to disregard towards the requisitions of the Constitutional Court 

to which we referred above, it is also an expression of the breach of court rulings 

and of the absolute failure to comply with constitutional laws - replaced in form by 

so-called legislation directed towards the holding of the referendum - in the use of 

the expenses and exemptions envisaged to conduct it and the expenditure that 

was being incurred to that end. This is apparent from the content of Constitutional 

Court Ruling 127/2017 of 21 September 2017, issued in the proceedings regarding 

the challenging of regional provisions 4333-2017 regarding Decree 140/2017 of 

the Government Council of the Generalitat of Catalonia, dated 7 September, 

adopting supplementary rules for the holding of the referendum on self-

determination. 

 

 The ruling of 7 September - mentioned above - suspended said provisions 

and ordered that certain addressees be notified in person, including members of 

the Governing Council of the Generalitat of Catalonia, and advised the latter of 

their duty to prevent or halt any initiative that might entail disregarding or 

circumventing the suspension that had been ordered. In particular, that they 

should refrain from initiating, processing, notifying or issuing, within the scope of 

their respective powers, any resolutions or actions facilitating the preparation 

and/or holding of the referendum on the self-determination of Catalonia. In a 

subsequent ruling the court ordered notification of and the issuing of the same 

warning to the general secretary of the Vice-President’s office and of Economy 

and Finance and the head of the section for electoral processes and popular 

consultations at the Vice-President’s office. 

 

 The Constitutional Court indicated that “certain documentation is provided 

which reveals that the Electoral Administration of the Generalitat of Catalonia has 

maintained the referendum website under different domain names from 6 

September until now. Through the website it promotes and publicises the 
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suspended referendum by means of notices that can be downloaded for printing; it 

makes the electoral timetable available along with full information about the 

holding of the vote; it encourages collaborators to sign up; it provides a platform 

and publicity for all the resolutions and decisions of the electoral commission of 

Catalonia; it makes the ballot paper and publicity poster available in downloadable 

pdf format; and it publicises the so-called “Instruction Manual for representatives of 

the Administration and Polling Station staff”. In addition it is apparent from the 

information made public that the formats of the ballot papers and part of the 

electoral documentation have been adopted”. 

 

 It reiterates that “among the initiatives that disregard the suspensions and 

must be halted by express order of the decisions of this Court are, inter alia: 

adoption of the formats of the ballot papers and the electoral documentation; the 

preparation and distribution thereof via the website; carrying out the institutional 

campaign on the self-determination referendum intended to provide information 

about the date it will be held and the arrangements for voting; preparation of an 

“Instruction Manual for representatives of the Administration and Polling Station 

staff”, which was submitted for approval and approved in effect by the electoral 

commission of Catalonia and, finally, placing the necessary material and human 

resources at the disposal of the electoral commission of Catalonia and of the local 

electoral commissions for them to perform their duties, publicising the decisions 

and resolutions adopted by the electoral commission of Catalonia and its work as 

the electoral administration via the webpage”. 

 

 The Constitutional Court considered as substantiated that the necessary 

conditions existed to impose the requested precautionary measure and, in addition 

to submitting a certified copy to the Public Prosecutor’s Office, ordered that a 

coercive fine with a daily rate of 12,000 euros be imposed on the general secretary 

of the Vice-President’s office and of Economy and Finance at that time and, with a 

daily rate of 6,000 euros, on the then head of the section for electoral processes 

and popular consultations at the Vice President’s office, until they substantiated: a) 

that they had rescinded any resolutions issued for the preparation, conduct and/or 

promotion of the illegal referendum; b) the removal of the content from the website 
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ref1oct.eu and any others with the same purpose, as well as any other means of 

publicising the referendum on social media; and c) that they had ordered the 

discontinuation of all collaboration in the institutional campaign on the illegal 

referendum. 

 

 However, instead of complying with the aforementioned requirements, in 

order to avoid the fine and continue the preparations for the referendum and the 

expenditure it required, the Government of the Generalitat, which was also obliged 

to prevent and indeed reverse these activities as they had been ordered to do so, 

responded by dismissing the general secretary of the Vice-President’s office and 

of Economy and Finance. This termination was ordered by Decree 143/2017 of 22 

September 2017, published in the DOGC dated the same day. It was signed by 

the President of the Generalitat and by the Vice-President and head of the 

Regional Ministry of Economy and Finance, the accused Mr Oriol. 

 

 Certified copies of all the notifications, requisitions and warnings that were 

delivered are in the case files. They also include the entire contents of the 

aforementioned rulings. All this activity was subject to constant and priority 

attention in the Government of the Generalitat itself. The rulings were published in 

the Official State Gazette and all the accused were fully aware of the illegal nature 

of the referendum on self-determination, as well as the unconstitutionality of their 

wishful justification based on the legitimacy of an abstract and spiritualised 

mandate of the people of Catalonia with no legal basis. 

 

 To focus, then, on the offence of misappropriation of public funds, the 

expenditure associated with the referendum, such as that relating to institutional 

publicity, organisation of the electoral administration, preparation of the registry of 

Catalans residing abroad, electoral material, payment of international observers 

and, finally, computer applications, incurred by the defendants, members of the 

Government of Catalonia, indicates a conscious, voluntary and unlawful diversion, 

in collusion, of public funds, in that it entailed expenditure unrelated to any lawful 

public purpose and, moreover, was ordered without any budget coverage. 
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 2.1.2. The unlawful nature of the referendum to which the expenditure 

authorised by the defendant Mr Junqueras was to be applied is beyond any doubt. 

We pronounced above on the absence of an asserted absolute defence, based on 

the purported “right to decide”. Knowledge of that unlawful nature cannot be 

circumvented with rhetoric that has no basis beyond the wishful thinking of those 

who claim to have acted in accordance with the law, a law interpreted by himself, 

before himself and pro domo sua. 

 

 The illegality thereof is evidenced by a ruling of the Civil and Criminal 

Chamber of the High Court of Justice of Catalonia, issued in Preliminary 

Proceedings no. 3/2017. The ruling in question was issued on 27 September 2017 

ordering the Mossos d’Esquadra, Civil Guard and National Police to prevent the 

use until 1 October of premises or public buildings - or those in which any kind of 

public service is provided - for the preparation of the referendum. And on 1 

October, prevent them from opening or close them if they have already opened; 

confiscate any material relating to the referendum and prevent the activity of the 

centres for processing, receiving, counting or managing votes. 

 

 The illegality arising from the judicial suspension of the referendum, first by 

the Constitutional Court, then by the High Court of Justice of Catalonia, was also 

endorsed by the Decision of the European Court of Human Rights of 28 May 2019 

- Forcadell and others v Spain, no. 75147/17 - which analyses the suspension of 

the plenary sitting of the Parlament of Catalonia, scheduled for 9 October 2017, for 

the President of the Generalitat of Catalonia to assess the results obtained in the 

referendum of 1 October and the effects of those results, pursuant to Article 4 of 

Law 19/2017 named on the self-determination referendum. The Strasbourg Court 

concludes in paragraph 36 that “…the decision of the Bureau of the Catalan 

Parlament to authorise the holding of the plenary sitting entailed a manifest failure 

to comply with the decisions of the Constitutional Court of 7 and 12 September 

2017, which had ordered the suspension of Laws 19/2017 and no. 20/2017, 

respectively. Thus, by adopting the measure of provisional suspension, the 

Constitutional Court endeavoured to ensure compliance with its own decisions in 

order to protect the constitutional order. In support of this approach, the Court 
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observes that the opinion issued by the Venice Commission (see above - CDL-AD 

(2017)003) indicates that it is mandatory to comply with the judgments of 

constitutional courts and the latter have jurisdiction to adopt the measures they 

consider relevant to achieve this”. 

 

 And those opinions of the Venice Commission also highlight the need for 

any referendum to be held in full compliance with the Constitution [see Section 26 

of the Code of good practice on referendums (CDL-D (2007) 008rev-cor)]. 

 

 The aforementioned Decision of the European Court of Human Rights 

argues in the following terms in section 37: “this Court also refers to the reasoning 

contained in the Constitutional Court ruling of 17 October 2017 regarding 

irregularities in the procedure for adopting Law 19/2017, on which the convening 

of the plenary sitting of 9 October was based. In this regard, it reiterates that a 

political party can campaign for a modification of legislation or of the legal or 

constitutional structures of the State as long as it respects two conditions: 1) that 

the means used for this purpose are legal and democratic in all aspects; 2) that 

the proposed modification is compatible with fundamental democratic principles 

(Herri Batasuna and Batasuna, cited above, section 79). Finally, as stated in the 

Constitutional Court ruling of 26 April 2018, the Court considers that, in the 

particular circumstances of the case, it was essential, on the one hand, to avoid 

parliamentarians who represented a minority in the Parlament from being 

prevented from being present by means of an irregular procedure established by 

the majority, to legitimately exercise the functions that correspond to them (ius in 

officium) in accordance with Article 23 of the Spanish Constitution and, on the 

other hand, to avoid the commission of an indirect infringement of the 

constitutional right of citizens to participate in public affairs through their 

representatives”. 

 

 2.1.3.Control of the expenditure of the autonomous region, the resolutions 

of the Delegate Committee for Economic Affairs and the attempts at circumvention 

on the part of the Government of the Generalitat, make up another of the chapters 

whose unfolding endorses the full conviction of this Chamber regarding the 



 

397 
 

conscious and deliberate unfairness in the administration of public funds at the 

disposal of the defendants. 

 

 This obdurate persistence in holding the referendum, despite being fully 

awareness of its unlawful nature, encountered a difficulty as regards its execution, 

due to the control of the accounts of Catalonia by the State. This caused the 

defendant Mr Junqueras - in collusion with the defendants who will be named 

below - to attempt to conceal the expenditure incurred for the holding the 

referendum by hiding the purpose thereof by changing the labelling and 

channelling it as part of a wide variety of budgetary provisions, attributing a 

purpose or allocation to them that corresponded to the rest of the budget line. In 

this way its specific allocation to the unlawful plebiscite was concealed. 

 

 The Autonomous Region of Catalonia was in need of liquidity to fulfil its 

payment obligations. And to obtain funding from the State, Catalonia had joined 

the Regional Government Liquidity Fund (hereinafter FLA) compartment and taken 

on the commitment to comply with the Resolutions of the Fiscal and Financial 

Policy Council, the resolutions of the Government Delegate Committee for 

Economic Affairs, in the applicable programme, and the stipulations of any 

provision developed by said financing arrangement. It had also accepted that its 

actions might be subject to control by the Government Audit Office and to the 

achievement of the targets established therein. All the above is apparent from 

Additional Provision 1 of Organic Law 2/2012, of 27 April on Budgetary Stability 

and Financial Stability and Article 22 of Royal Decree-Law 17/2014 of 26 

December on financial sustainability measures for autonomous regions and local 

and economic entities. 

 

 It was also obliged to periodically provide detailed economic and financial 

information on State guarantees received, credit lines granted, commercial debt 

contracted, contracts signed with credit institutions to facilitate payment to 

suppliers, derivative transactions and any other contingent liability transactions. 
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 All these control measures were intensified when the Government Delegate 

Committee for Economic Affairs detected an increase in risks to the financial 

sustainability of the Autonomous Region of Catalonia while at the same time it was 

failing to meet its commitments. 

 

 After Catalan debt was classified as speculative investment by the risk 

assessment agencies and non-payment of the debt with pharmacies and other 

providers was made public, a Resolution dated 20 November 2015 was issued by 

the Government Delegate Committee for Economic Affairs on measures to 

guarantee the provision of public services in the Autonomous Region of Catalonia 

in defence of the general interest¸ published by Order PRE/2454/2015 of 20 

November (Official State Gazette of 21 November 2015). 

 

 Said Resolution imposed regular reporting obligations on the entire Catalan 

public sector and restrictions both on the payment of invoices through the FLA and 

on the allocation that should be given to the monthly resources assigned to the 

Autonomous Region in respect of funding - public services, essential services and 

family, health and education services. In addition, the payments from the FLA 

would be paid directly by the State to the creditors for fundamental and priority 

public service expenditure - such as safety or civil protection - against invoices, 

without going through the Autonomous Region. 

 

 The initial suspension - 4 April 2017 - and subsequent invalidation - 5 July 

2017 - by the Constitutional Court of Additional Provision 40 of Law of Catalonia 

4/2017 of 28 March on Generalitat Budgets for 2017, together with the detection, 

in the control that was established, of the existence of certain commitments 

entered into under the heading “organisation, management and monitoring of 

electoral processes”, led to a new Resolution of the Government Delegate 

Committee for Economic Affairs, dated 21 July 2017, adopting additional 

measures to guarantee the provision of public services in defence of the general 

interest and compliance with the Constitution and the Law in the Autonomous 

Region of Catalonia, published by Order PRE/686/2017 of 20 July (Official State 

Gazette of 22 July 2017). 
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 This is indicated in the reasoning of the Resolution, which is also of 

considerable interpretive value in the determination of criminal responsibility for 

the offence of misappropriation of public funds: ‘…in view of the new 

circumstances indicated above and in accordance with the purpose of the 

aforementioned expenditure lines... the Autonomous Region of Catalonia has 

been ordered to submit a specific report by the Regional Audit Office adopting a 

decision on the actions undertaken by said Audit Office or its subordinate bodies 

with regard to the files relating to expenditure processed under the programme. 

“132. Organisation, management and monitoring of electoral processes” in the 

general budget for the region for 2017 and on any non-compliance with the 

Constitutional Court ruling invalidating the contested budget items as well as the 

complete files relating to expenditure processed under programme “132. 

Organisation, management and monitoring of electoral processes” in the general 

budget for the region for 2017’. 

 

 To support the new government resolution, the reasoning continues: 

“…these risk indicators are compounded by the recent statements of some of the 

representatives of its institutions indicating their intention to continue with the 

referendum process, a circumstance that has further jeopardised the stability and 

normal functioning of the Public Administrations and other institutions of the 

Autonomous Region of Catalonia and has created a new situation of economic 

uncertainty there which is causing detriment to members of the public and 

companies and therefore to financial stability. This is demonstrated by the mistrust 

that has been generated in investors in recent days, as reflected by its risk 

premium and its inability to finance itself on the markets”. 

 

 In the operative part of the Resolution, the controls were intensified with an 

increase to weekly frequency for the certified statements required: a) from auditors 

of the respective regional ministries and entities - for entities subject to auditing - 

with the support in turn of certified statements from the heads of the management 

bodies in their operating area; b) from economic and financial managers of entities 

in which there are no delegate audit offices to perform audits incorporated or 
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otherwise in the Generalitat Budget; c) the Director-General for the Budget and d) 

the Director-General of Financial Policy, Insurance and Treasury. 

 

 All of them had to certify, in their respective areas of responsibility, that 

there had been no initiation or processing of budgetary modifications or budgetary 

or extra-budgetary expenditure or payment files that might be directed towards the 

undertaking of activities relating to the organisation of the referendum referred to 

in the Constitutional Court ruling of 5 July 2017. 

 

 The Audit Office of the Autonomous Region also had to send a final certified 

statement to the Ministry of Finance every Wednesday, annexing individual 

certified statements and reporting any request submitted to the audit office or any 

consultative or advisory body with the intention of defining procedures to facilitate 

financing of the referendum project. 

 For its part, on 25 July 2017 the Government of the Generalitat, invoking 

the powers established in Article 150 of the Statute of Autonomy of Catalonia, 

resolved that the members of the Government, within the scope of their respective 

responsibilities, should take on the reporting obligations and/or obligations 

regarding individual and final certified statements outlined in the Resolution of the 

Government Delegate Committee for Economic Affairs of 21 July 2017. 

 

 On 26 July 2017, in turn, the Vice-President of the Government and 

Regional Minister of Economy and Finance, the defendant Mr Oriol Junqueras, as 

hierarchical superior of the Comptroller General, invoking Article 7 of Law 16/1984 

of 20 March, took over the reporting obligations established in the Resolution of 

the Government Delegate Committee for Economic Affairs of 21 July from the 

auditors of the Generalitat and from the Comptroller General. As head of the 

Department of the Vice-President’s office and Economy and Finance, he also took 

on the reporting obligations that corresponded to the Director General for the 

Budget and the Director General of Financial Policy, Insurance and Treasury. 

 

 In other words, all the powers relating to compliance with the Resolution of 

the Delegate Committee of 21 July were taken over by the Directors of each of the 
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departments, except those specifically relating to the auditing, which were 

appropriated and allocated to the Comptroller General. Accordingly, the weekly 

certified statements required by the Resolution of 21 July 2017 were subsequently 

signed by each Director, by the Vice-President and Regional Minister of Economy 

and Finance, the defendant Mr Oriol Junqueras or by the Comptroller General, as 

appropriate. 

 

 After the adoption of Laws 19 and 20 of 2017 - the unconventional 

processing of which we mentioned above - and of Decrees no. 139 and 140, all of 

which came into force at the same time, a significant Resolution was approved by 

the Govern authorising various administrative actions directed towards compliance 

with Law 19/2017 of 6 September, Decree 139/2017 calling the Referendum on 

the Self-Determination of Catalonia and Decree 140/2017 on supplementary rules 

for the conduct of the Referendum on the Self-Determination of Catalonia. This 

resolution was promoted on the basis of a proposal by the Vice President of the 

Government and Regional Minister of Economy and Finance - Mr Junqueras - 

together with the Regional Minister for the Presidency Office - Mr Turull - and of 

the Regional Minister of Foreign Affairs, Institutional Relations and Transparency -

Mr Romeva. The preamble states that all these rules designate the Government of 

the Generalitat as the electoral administration. And Final Provision 2 of Decree 

140/2017, implementing Article 9.2 of the Law, authorised the Government of the 

Generalitat to adopt the expenditure, the necessary administrative actions and the 

use of public buildings owned by the Generalitat and its public sector that may be 

necessary to give effect to the holding of the referendum. 

 

 The text of this Resolution is an indisputable fact by virtue of its publication 

and inclusion on the Generalitat transparency portal. It was also admitted by the 

defendants, who described it as merely a political declaration. The content is also 

contained in the case files, as an email attachment sent to the accused Ms Bassa 

by Mr Josep Ginesta Vicente, the General Secretary of her Department. The 

operative part of the resolution proclaims the following: “...to ensure the proper 

preparation of the electoral process, the Government, in its role of electoral 

administration, takes on direct responsibility on a collegial basis for issuing 
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instructions to the competent departments or units, inter alia, procurement, 

approving expenditure and any political and administrative actions necessary to 

give effect to the holding of the referendum”. 

 

 Specifically, by way of information, the authorisation extends, but is not 

limited, to: a) preparing, printing, supplying and distributing the necessary electoral 

material (ballot boxes, ballot papers, envelopes, polling station protocols, 

handbooks for polling station staff, badges, credentials...); b) drawing up the 

electoral roll using all the public records belonging to the Generalitat of Catalonia, 

the formal notification and submission thereof, where applicable, to members of 

the public, and the printing thereof to be used on polling day in accordance with 

data protection regulations; c) informing Catalans residing abroad who have the 

right to vote of the mechanism by which they can exercise their right to vote; d) 

creating a website to provide information and acquiring domain reservations and 

hosting services, as well as using existing ones; e) commissioning, contracting 

and designing institutional communication campaigns, as well as those relating to 

the electoral administration’s collaborators; f) defining census areas and polling 

stations and appointing and formally notifying polling station staff; g) using spaces 

owned by or with right of use corresponding to the Generalitat of Catalonia and 

subordinate agencies and bodies; h) creating a registry of the electoral 

administration’s collaborators; i) using, in general terms, the human, material and 

technological resources necessary to ensure the proper organisation and conduct 

of the Catalan Self-determination Referendum, as well as those that are already 

available. 

 

 The final section stated that the above-mentioned decisions and actions will 

be taken collectively and on a collegial basis by the members of the Government, 

and borne jointly and severally. 

 

 In other words, on the one hand, with the avoidance and centralisation of 

the reporting obligations and/or obligations regarding certified statements outlined 

in the Resolution of the Government Delegate Committee for Economic Affairs of 

21 July 2017, adopted on 25 July; and with the reporting required therein, adopted 
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on 26 July, it was ensured that decisions regarding the corresponding expenditure 

for the referendum would not be thwarted by the corresponding official in the face 

of illegal activity that might lead to criminal liabilities. A further intention was that, if 

this occurred, the control mechanisms established by the Government Delegate 

Committee for Economic Affairs would detect it easily, in the absence of the 

heading that was masking the expenditure. It is difficult to adopt any other 

inference, in view of the lack of operational logic and the dysfunction that the 

centralisation entails. 

 

 Faced with this control, the defendants Messrs Junqueras, Romeva, Turull 

and Ms Bassa, aware of the unlawful nature and the consequences of the 

utilisation of public funds to prepare and conduct the vote, sought via the 

Resolution of 6 September to make use of the various administrative channels of 

each and every department to apparently dilute their individual responsibility while 

hindering any attempt to refuse. Significantly - as we will see in the expenditure 

incurred - the initiative to adopt it came from the regional ministers of the 

Departments of Economy and Finance, the Presidency Office and Foreign Affairs, 

those most closely involved in the preparation of the referendum and the 

subsequent incurring of expenditure to achieve it. It is no coincidence that a copy 

of the text of the Government Regulation was found in the email of the regional 

minister for Employment, since despite being the fourth department, it also 

contributed, albeit more infrequently, to this expenditure for the holding of the 

referendum. 

 

 It is in no way a justification or excuse that the body of rules adopted on 6 

September were not suspended by the Constitutional Court until 7 September. 

There are a number of reasons against that asserted justification. 

 

 Firstly, the defendants had been aware since February 2017 of 

Constitutional Court Ruling 24/2017, the final resolution of proceedings for 

enforcement, the operative part of which contained a definitive warning instructing 

them to refrain from performing any actions directed towards complying with the 

invalidated sections of resolution 306/XI, including the holding of a binding 
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independence referendum, and advising them of their duty to prevent or halt any 

legal or material initiative that directly or indirectly entailed disregarding or 

circumventing the invalidation of those sections. This warning was served in 

person in the terms outlined above. 

 

 In addition, they were warned in April 2017 - except for the defendants 

Messrs Turull and Forn - to “refrain from initiating, processing, notifying or issuing 

any resolutions relating to provision of the contested budget items or any others, 

including the contingency fund, adopted in accordance with additional provision 

number forty, in order to finance any expenditure arising from the preparation, 

management and holding of the referendum process or of the referendum referred 

to in the contested additional provision…”. 

 

 In addition, they had been aware since 9 July 2017 of Constitutional Court 

Judgment 90/2017 of 5 July which in Legal Ground 13, when specifying the 

consequences of the judgment - with a warning that included Messrs Forn and 

Turull - indicated the following: “…this Court ordered that certain authorities and 

officials of the Generalitat of Catalonia be notified of the ruling of 4 April 2017, 

whereby this unconstitutionality appeal was admitted and the suspension of the 

contested provisions was deemed to have become operative, in accordance with 

the stipulations of Article 161.2 of the Spanish Constitution. It also ordered that a 

warning be issued to all of them advising them of their duty to prevent or halt any 

initiative that might involve disregarding or circumventing the suspension ordered, 

which warning must be extended to the authorities that may have succeeded them 

or may do so in the future. This Court having examined the contested provisions 

and determined their unconstitutionality by partially upholding the appeal, it must 

be concluded that the reasons for which we issued that warning have not 

disappeared. […] The duty of the aforementioned authorities and officials 

expressed in the ruling of 4 April persists, referring now to preventing or halting 

any initiative that might involve disregarding or circumventing the ruling of this 

Judgment, in particular by performing the acts specified therein (i.e. the 

unconstitutionality and invalidity of Additional Provision 40 of Law of Catalonia 

4/2017 of 28 March on the Generalitat budget for 2017 – measures regarding the 
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organisation and management of the referendum process - as well as the budget 

items referring to “electoral processes and popular consultations” “electoral 

processes and participation of citizens”, in the event that they are used to finance 

said referendum process). 

 

 Despite being aware of the unlawful nature of the referendum and the 

suspension of the Law on the Self-Determination Referendum and implementation 

Decrees 139 and 140 - a suspension that was indisputably publicised and 

discussed, in addition to the publication of the rulings ordering this in the Official 

State Gazette of 8 September - the Government of the Generalitat, in outright 

rebellion against and opposition to the rulings of the Constitutional Court and the 

application of the rules that negated its unlawful legal framework, adopted a 

resolution on 12 September that rescinded the Government’s Resolution of 25 July 

2017 - the one establishing the procedure to be followed in relation to the 

Resolution of the Government Delegate Committee for Economic Affairs of 21 July 

2017, published by Order PRA/686/2017 - while releasing various bodies of units 

and entities of the Generalitat of Catalonia from compliance with the reporting 

obligations set out in the aforementioned Order. 

 

 The new resolution indicated that given that on 6 September 2017 the 

Catalan Parlament had adopted Law 19/2017 of 6 September on the Self-

Determination Referendum and subsequently the Government, in accordance with 

the stipulations of that law, had called the Self-Determination Referendum by 

means of Decree 139/2017 and as the measures established by the Resolution of 

the Government Delegate Committee for Economic Affairs of 21 July 2017 were 

incompatible with the provisions of the aforementioned Law 19/2017, a decision 

was adopted on the basis of a proposal by the Vice President of the Government 

and Regional Minister of Economy and Finance to rescind the Government’s 

Resolution of 25 July 2017 and accordingly:  a) release and exempt from 

compliance with the reporting obligations and/or obligations regarding individual 

and final certified statements outlined in the Resolution of the Government 

Delegate Committee for Economic Affairs of 21 July 2017, published by Order 

PRA/686/2017 of 21 July, the members of the Government, within the scope of 



 

406 
 

their responsibilities, who were mandated them as the people in charge of 

management and economic and financial matters; b) the Vice President of the 

Government and Regional Minister of Economy and Finance is no longer bound 

by the reporting obligations corresponding to the auditors and to the Comptroller 

General and he releases and exempts them, as their hierarchical superior, from 

complying with the reporting obligations set out in said Order; c) the Vice President 

of the Government and Regional Minister of Economy and Finance was no longer 

bound by the reporting obligations corresponding to the Director-General for the 

Budget and the Director-General of Financial Policy, Insurance and Treasury and 

he releases and exempts them, as their hierarchical superior, from complying with 

the reporting obligations set out in the aforementioned Order. 

 

 The content of the Resolution was communicated by Mr Junqueras to the 

Minister of Finance and the Civil Service by letter the following day. 

 

 In view of this position, the national Government responded with the 

Resolution of the Government Delegate Committee for Economic Affairs of 15 

September 2017 adopting measures to defend the general interest and ensure 

essential public services in the Autonomous Region of Catalonia, published by 

Order PRE/878/2017 of 15 September (Official State Gazette of 16 September 

2017). 

 

 In the reasoning, in addition to reiterating previous arguments, it is indicated 

that the Comptroller General of the Autonomous Region submitted a 

communication to the Ministry of Finance and the Civil Service (hereinafter 

MINHAFP), in manifest non-compliance with the Resolution of the Government 

Delegate Committee for Economic Affairs (hereinafter CDGAE) of 21 July 2017, 

reporting that the Vice-President of the Government and Regional Minister of the 

Department of Economy and Finance is no longer bound by the reporting 

obligations corresponding to the auditors and he releases and exempts them, as 

their hierarchical superior, from complying with the reporting obligations defined by 

the CDGAE; and said regional Vice-President, in a letter sent to MINHAFP dated 

13 September 2017, also justifies the failure to comply with the Resolution of the 
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CDGAE of 21 July 2017 stating that he considers it to be incompatible with the 

rules governing the referendum of 1 October 2017. 

 

 It underlines that these actions are, without doubt, an unprecedented 

escalation in the scope of the actions of the aforementioned authorities which 

omitted to comply with the obligations attributed to them by the law and the 

Constitution and also disregarded their duty to ensure the proper operation of the 

public institutions. In this way, it adds, confidence in the financial situation of 

Catalonia is being seriously damaged. And these are elements that could 

negatively affect the image of stability of the economic situation of the whole of 

Spain and have an impact on the main economic indicators that measure such 

circumstances, such as the risk premium, credit rating and access to financial 

markets. 

 

 In the operative part, the established controls were increased, a payment 

management mechanism for certain budget appropriations was imposed directly 

on suppliers, the Generalitat’s creditors, solely against invoices provided by the 

Comptroller General and all the Region’s borrowing operations, including short-

term operations, were subjected to prior authorisation by the Council of Ministers. 

Among other measures, it required that the contracting and auditing activities of 

the auditors include issuing a “statement of responsibility” indicating that said 

goods or services are not related to the financing of any illegal activities or 

contrary to the decisions of the courts. 

 

 After this the Generalitat resumed its communications. 

 

 2.1.4. The evidence supporting the desperate struggle of Messrs 

Junqueras, Romeva, Turull and Ms Bassa to avoid any possibility of financial 

control by the State comes almost entirely from the Official State Gazette and the 

Official Gazette of the Generalitat of Catalonia. Documentary evidence was also 

presented in the proceedings, as well as the documentation submitted by the 

Ministry of Public Finance and the Government Audit Office. 
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 The opinion of the experts from the Ministry of Finance who were examined, 

in accordance with the principle of contradicción [adversarial proceedings] in the 

course of the hearing has particular probative value. Ms Carmen Tejera and Ms 

Isabel Izquierdo - both Abogadas del Estado [counsel for the national 

Government], Ms Teresa Hernández - a Senior State Administrative Officer - and 

Ms Mercedes Vega - a State Auditor - responded in full to the questions that the 

Prosecutor, the Abogacía del Estado, the Acusación Popular and the defences 

chose to raise. Their familiarity with the administrative structures for auditing public 

expenditure placed them in a privileged position to explain the control mechanisms 

for state finances and the attempts to circumvent them on the part of the 

defendants accused of the offence of misappropriation of public funds. 

 

 The interrelated assessment of these sources of evidence substantiates the 

inference of culpability on the part of the members of the Government of the 

Generalitat accused of misappropriation of public funds. It allows us to conclude: 

a) their persistent and continuous will to hold the referendum on self-

determination, in full knowledge of the unlawful nature thereof; b) that they 

envisaged it as a necessary step to stimulate public mobilisations with the 

expectant belief that a majority of one vote in favour of self-determination would 

lead to the unprecedented scenario of a Catalan republic; c) their manifest 

rebellion in the face of the rulings and orders of the Constitutional Court; and d) 

their intention to impose the rules that had been suspended and declared 

unconstitutional by disregarding the order negating them, i.e. almost all of Spanish 

legislation including the Spanish Constitution and the Statute of Autonomy itself. 

 

 But while the organisation of the referendum, the pledges that it would be 

held and the call for public participation were reiterated by the members of the 

Government of the Generalitat, they denied the expenditure incurred to prepare 

and hold it or claimed against all logic that it did not exist. All the above in open 

contradiction with the affirmation of its so-called legitimacy and the shared will to 

evade the control arising from the succession of resolutions of the Delegate 

Committee for Economic Affairs, issued to cut off the provision of resources 

needed to carry it out. 
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 This circumvention of state control was initially pursued through the 

centralisation of communications with the Ministry of Finance towards the 

members of the Government, in particular the Vice-President of the Generalitat. 

 

 In consequence of Decrees 108/2107 (DOGC of 18 July) of 17 July and 

110/2017 (DOGC of 20 July) of 18 July, responsibility for electoral processes, 

previously assigned to the Department of Governance, Public Administration and 

Housing, was transferred to the Department of the Office of the Vice-President and 

Economy and Finance. And they mutually ensured by means of the Government 

Resolution of 6 September not only the commitment of all the members of the 

Government to cover any expenditure to hold the referendum but also the 

availability of all the channels of each of the regional ministries to bring it about. By 

appropriating and centralising the notifications of expenditure to the Ministry of 

Finance, it was possible to avoid any possible refusals to perform them on the part 

of civil servants who were responsible for processing the files and allow the nature 

of the expenditure to be totally or partially disguised. 

 

 As was testified at the hearing by the officials at the Ministry of Finance at 

that time and especially the undersecretary, Mr Felipe Martínez Rico, who was 

entrusted with the most direct responsibility and supervision, the control 

mechanisms extend to the real financial and budgetary situation, but “…they are 

not the material reality of the facts”. The control over the accounts of the 

Generalitat could therefore not be absolute, given that only what was sent by the 

Catalan administration could be reviewed and controlled. He added that 

sometimes the information submitted was “incomplete and inaccurate”, an idea 

that was also confirmed by the head of the ministerial department, who explained 

that, in the absence of corroborating explanations relating to a given item, 

measures were taken and the Public Prosecutor’s Office was informed. 

 

2.1.5. In addition to the deliberate will, which was agreed upon and voiced, to 

conduct the illegal referendum and the adoption of contracts and resolutions that 

were necessary achieve this, various expenditures were incurred, a materialisation 
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in almost every detail of the outline contained in the Resolution of 6 September, 

which itemised the exact expenditure for the conduct of the referendum. 

 

 The expenditure attributed by the prosecutions, described as constituting 

the offence of misappropriation of public funds is grouped into various sections. 

The first relates to the activity of the Centre for Telecommunications and 

Information Technology (hereinafter, CTTI), a public company attached to the 

Department of the Presidency Office that consolidates all the computer and 

telecommunications services in Catalonia. 

 

 The CTTI was created by Law 15/1993 of 28 December, amended by 

17/1998 of 28 December. It has its own legal personality, full legal and operating 

capacity, its own assets and autonomous administration. Its current Statute was 

adopted by Decree 26/1999 of 9 February which adds it as an annex (cf. Article 1). 

 

 Article 5 of the Decree establishes that: to perform its functions the Centre 

for Telecommunications and Information Technologies shall invoice the services it 

provides to the various bodies of the Generalitat of Catalonia in accordance with 

the rates adopted by the Government of the Generalitat of Catalonia. These shall 

be sufficient to cover the full cost of providing the services and shall include the 

standard operating costs, the technical depreciation of fixed assets, the financial 

costs of investments and the cost structure of the company”. 

 

 This body created various websites, apps, platforms and computer 

programs directed towards the preparation and holding of the illegal referendum 

on 1 October, providing digital infrastructure for the dissemination of information, 

registration, publicity, vote counting and the specific operating procedure for the 

referendum. 

 

 As such, after the referendum of 1 October was called by Decree 139/2017 

of 6 September, this body activated the referendum.cat website almost 

simultaneously in the early morning of 7 September. 
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 Both the CTTI and the Information Security Centre of Catalonia (CESICAT) 

are attached to the Secretariat of Cybersecurity and Digital Society of the 

Department of the Presidency Office. 

 

 Both institutions were placed at the service of the concealment manoeuvres 

intended to prevent the State Administration from discovering the terms of the 

holding of the referendum. Thus, for example, the link 

https://connectat.voluntariat.gencat.cat/referendum2017 stopped operating and, 

without reference to the referendum, it was renamed 

https://connectat.voluntariat.gencat.cat/crida/66, without showing any reference to 

the referendum. 

 

 In other words, among other content, the app referred to as cridas, directed 

towards creating a register of volunteers, was posted at this domain. The link 

https://connectat.voluntariat.gencat.cat/crida/66, facilitated joining this register by 

completing a form. 

 

 Although the possible work to be performed by the volunteers was not 

exclusively limited to electoral management tasks, the link on the specific 

referendum page, created for the purposes of the vote on 1 October, allows us to 

infer that individuals who followed the link located there did so to participate in the 

execution of the preparation and holding of the plebiscite.  

  

 But, in addition, when the website was accessed, its content gave 

prominence to the option, highlighted in red, vols col.laborar amb el referéndum? 

[do you want to collaborate with the referendum?], which redirected to the address 

https://connectat.voluntariat.gencat.cat/crida/66 where the form called 

d’inSr.ipció/Col.laboradors Referéndum 2017 was located. 

 Throughout the process of creating the website, various messages were 

exchanged with civil servants and authorities from various departments who talked 

about the activation and content of this page and its direct relationship with the 

referendum. They referred frequently to manoeuvers to conceal it. Even planning 

and strategy for when the .cat domain was closed in order to use other domains. 
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 And indeed there was cloning, court decisions ordering closure and records 

of enforcement for a variety of domains, such as referendum.ws, corresponding to 

Global Domains International lnc.; ref1oct.cat, ref1oct.eu and referendeum.ws, 

corresponding to Google and https://twitter.com/ref1oct @ ref1oct, corresponding 

to Twitter, lnc., all hosted on servers in the United States, as well as the domain 

Ref1oct.eu corresponding to Eurid VZW, located in Belgium, and others making a 

total of over 140 that have been identified, some of which are hosted in various 

countries in Asia or in Russia. 

 

 It is true that the prosecutions do not quantify expenditure for these items, 

generated by the development of the websites, with the company DXC at least, 

and to a lesser extent that resulting from the purchase and hosting of the various 

domains. But in their closing statements they do assert the accrual thereof as the 

first of the expenditures comprising the misappropriation of public funds; and that 

this is fully substantiated in view of the body of evidence described. 

 

 Other significant links were also posted on the referendum.cat websites, 

such as www.referendum.cat/sindicatures-electorals; and 

www.referendum.cat/como-es-vota/. 

 

 

 The last link provided instructions on how to vote, in the form of a guide. It 

also included specific content for Catalans residing abroad, 

registre.catalans.exteriors.gencat.cat. Although this app had existed since the 9-N 

[9 November 2014] vote - cf. judgment no. 177/2017 of this Court of 22 March - it 

was developed with a focus on the referendum on 1 October. 

 

 And the Generalitat’s monitoring of this app was mainly performed by senior 

staff at the ICT Section of the Department of Foreign Affairs. All this work 

generated the consequent expenditure of public funds in favour of T-System, 

although it has not been quantified in the case files. 
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 The Regional Ministers concerned and their defences do not deny the 

existence of the apps referring to connecta’t and the registration of Catalans 

abroad, but they state that they are not linked to the referendum. In the first case, 

because highly commendable and varied opportunities were offered to work as a 

volunteer; in the second instance, because the possibility was offered to register 

for several options - health cards, scholarships, youth cards, summer camps, etc. 

But both their precise location on the referendum website and their timeline, 

contingent on and promoting the referendum, allow us to infer concealment and 

substantiate in evidentiary form the intended clandestine nature of the preparation, 

creation and activation thereof and the payment of the expenditure incurred. The 

content of the emails - presented as documentary evidence by the prosecutions 

and submitted in adversarial argument by the parties - reveal that the main 

objective sought was none other than the creation of the crida extra to obtain 

volunteers to prepare and hold the referendum, and the online dissemination of 

the app that permitted registration and enabled people to sign up and 

consequently cast votes in the aforementioned referendum. 

 

 The Civil Guard with TIP [identity number] 29100Q referred in his testimony 

at the oral trial to the active role played by Mr Joshua Sallent Ribes, Mr Jordi 

Cabrafiga and Mr Joan Manel Gomez Sanz in the launching of the referendum.cat 

website and apps, in addition to contracting the company DXC, which was 

assigned a technical assistance role, especially for the app for the seventh crida - 

sometimes also called crida extra, which was concealed until the end. This 

company informed him of services that had already been provided in the amount 

of 65,000 euros and planned services in the amount of about 130,000. 

 

 This qualified witness also described the participation of Mr Xavier Puig in 

the adaptation of the app “Catalans abroad” and the problems encountered by 

employees of the company that was providing technical assistance (T-System) in 

loading the data. 

 

 2.1.6. The expenditure associated with the remuneration of Ms Teresa Guix 

Requejo also meets the requirements of the actus reus. 
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 She made a statement in the oral trial in the session on 6 March 2019. She 

is a freelance graphic designer and she stated that she regularly provides services 

for the Generalitat by virtue of a small contract that was renewed annually at that 

time, i.e. up to a maximum of 17,000 euros which were usually reached. The jobs 

that she undertook, some which were billed according to hours worked, included 

designing the website pactepelreferendum.cat, commissioned by Mr Roc 

Fernández of the Department of the Presidency Office, for which she issued an 

invoice for 2,700 euros in May, although in July, in view of the fact that she had 

been summonsed by the Civil Guard, she waived recovery of this amount by 

raising “a credit note”.  

 When the website based on her work was published, in reality it had little in 

common with the proposal she had created in terms of colours, distribution of the 

text, fonts and size. Indeed, the page included the register of volunteers, content 

that she had not envisaged or designed. Her design only contained information in 

text form, not links to be able to register. 

 

 She also stated that she knows Mr Ibón Orrantía, who had bought the 

domains towards which the links on the website redirected users. It was Ms Guix 

who billed that purchase to him by virtue of a favour that Mr Roc Fernández asked 

of her, given that it was connected to her work. Said invoice is also included in the 

proceedings, having been provided by Ms Guix herself; it reflects the description 

“study, pre-reservation and administration of domain transfer” and the amount of 

350 euros plus VAT. Ms Guix stated at the hearing that the invoice had been paid, 

but she had not provided the payment receipt as she had not been asked to do so. 

 

 The same file (pages 28 et seq of the aforementioned pdf) provided by Mr 

Orrantía himself, contains a copy of the aforementioned invoice issued in the 

name of Ms Guix and a copy of the emails exchanged in January 2017 with Mr 

Roc Fernández Badiella, roc.fernández@gencat.cat. In those messages he tells 

Ibon, the owner of the domains pactepelreferendum.cat, referendumcatalunya.cat 

and catalanreferendum.eu, that he must transfer ownership thereof to CTTI. He 

also refers to administrative procedures carried out with the company specialising 
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in domain registration and shared hosting CDMON (info@cdmon.com) and to the 

technical advice provided on the instructions of Mr Roc -who was in charge of 

digital content at the Presidency Office - by Ms Eulalia Vilaseca Requena 

(eulalia.vilaseca.requena@hpe.com) in order to achieve this. With numerous 

copies sent to the holders various Generalitat accounts. 

 

 This allows us to take the following as substantiated, in view of the 

aforementioned documentary evidence and the testimony of Ms Teresa Guix: a) 

the purchase by the Generalitat, with simulated invoicing and two intermediaries, 

of several domains relating to the referendum; which, according to CDMON, after 

being owned by CTTI, were ultimately transferred to Omnium; b) the billing for the 

graphic design for one of them, subsequently used to include links to the volunteer 

form described above; c) the work to this end of personnel from outside CTTI, 

emails with the domain “hpe”, which appears to refer to the technology company 

Hewlett Packard Enterprise, generally known as HPE, from which DXC 

Technology, which appeared above with regard to tasks relating to registration in 

the crida extra, is indeed a spin-off. Be that as it may, it is an outside company, 

whose services must be remunerated. 

 

 Even though the process began in December 2016 and January 2017, its 

relationship with the referendum on 1 October is evidenced by the use of these 

domains to publicise and prepare it, and by the concealment of the purchase and 

billing thereof, which was not completed until June 2017. 

 

 Although the cost of ownership of the domains is not an item included by 

the prosecutions and is not reflected in the invoicing of the outside technology 

companies, there remains the invoice presented by Ms Teresa Guix to the 

Generalitat for the design of the aforementioned website, used to include links 

directly relating to the referendum, dated 31 May 2017 with a payment deadline of 

30 June 2017 (page 223 of the aforementioned pdf and breakdown on page 221, 

specifying 2,700 euros under the description “website”). Given that she waived 

recovery of it, in the list of invoices issued by Ms Teresa Guix to the Generalitat, 

the content of which was provided by the Comptroller General of the Generalitat 
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on 12 March 2018 at the request of the Office of the Secretary of State for 

Finance, a partial part of said invoice of 31 May is reflected as rejected in the 

amount of 2,370.03 euros. The difference corresponds to payment for the 

purchase of domains. 

 

 2.1.7. The prosecutions include the expenditure for contracting the placing 

of an advertisement in a number of media outlets regarding the holding a 

conference in the European Parliament, which was directly connected to the 

dissemination activity in preparation of the referendum. 

 

 It was processed through file PR-2017-06, in the Department of the 

Presidency Office, the full text of which is contained in the case files as it was 

provided by the Secretary of State for Finance, in the documentary evidence that 

the Generalitat Audit Office had submitted as part of the monitoring that had been 

established. The contracting of Havas Media Group Spain, SA is reflected, which 

billed the sum of 84,050.21 euros, plus VAT, 101,700.75 in total, under its 

previous company name, Media Planning Group, S.A., on 7 February 2017. Paid 

on 31 May 2017. 

 

 Expert witness testimony regarding the expenditure was also given at the 

hearing. This is not denied by the defendants, who allege, however, that it was not 

connected to the 1 October referendum and that at the conference peaceful and 

democratic actions were defended at all times. 

 

 The invoice includes the insertion of the advertisement in the newspapers 

Frankfurter Allgemeine Zeitung, Le Monde, Le Soir, De Standaard, Corriere de la 

Sera and Financial Times. The case files also contain images of the pages of the 

newspapers containing the advertisement, a box with a grey background In which 

most of the image shows a ballot paper partially sticking out of a white ballot box, 

on the front of which is the Catalan flag with five vertical yellow stripes alternating 

with four red ones. On it is written, in several languages and in large letters, the 

title of the conference - the Catalan referendum - and under the ballot box, the 

place, time, date and participants: Mr Carles Puigdemont, Mr Oriol Junqueras and 
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Mr Raül Romeva. And at the bottom, outside the box, the emblem of the 

Generalitat. 

 

 The date of the conference - 24 January 2017 - should be contextualised to 

draw a conclusion as to whether these expenditures come under the actus reus of 

the offence for which charges are brought. The fact is that on that date the 

Constitutional Court had already ruled and handed down Constitutional Court 

Judgment 259/2015 of 2 December. As will be recalled, it declared the 

unconstitutionality and invalidity of resolution 1/XI of the Parlament of Catalonia 

adopted on 9 November 2015, “on the beginning of the political process in 

Catalonia in consequence of the election results of 27 September 2015” and its 

annex. The ruling of 13 December had also been issued, suspending Resolution 

of the Parlament of Catalonia 306/XI of 6 October 2016, on the general political 

direction of the Government, in which reference was made, in the “political future 

of Catalonia”, to the “referendum” and to the “constituent process”, a ruling that 

ordered the notification thereof in person to the President and other members of 

the Governing Council of the Generalitat of Catalonia - including the three 

speakers at the conference. They were advised of their duty to prevent or halt any 

initiative that might entail disregarding or evading the suspension that was ordered 

and warned of the possible responsibilities, including those of a criminal nature, 

that they might incur. 

 

 However, the length of time between the conference and the date of the 

referendum and, above all, the need to avoid reducing the substantive content of 

the right to ideological freedom counselled not including said expenditures among 

those that were expressly prohibited. In this context, holding a conference cannot 

be considered a criminal conduct, whether or not the speakers defended self-

determination and independence in their interventions. The advertisement, even if 

it raises logical doubts, does not unambiguously represent a means of preparing 

the referendum in which the conference is used as a pretext. Likewise there is no 

connection with the subsequent specific activity directly focused towards the 1 

October vote campaign. 
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 2.1.8. With regard to publicising the Register of Catalans Abroad, in addition 

to the activation of the website referendum.cat, with links to the register of 

Catalans abroad, in the early morning of 7 September, an intensive campaign to 

publicise the Register preceded the updating of the computer app, conducted 

between February and May 2017, generating accruals in the amount of 

220,253.34 euros, excluding VAT. 

 

 2.1.9. The case files contain the reference and content of file PR-2017-130, 

in which in consequence of the tender by the Department of Foreign Affairs of a 

public contract entitled DFP-Creativitat and production called campanya registre 

cat.exterior, the company Estudi Dada S.L. was awarded, for 10,829.50 euros, the 

job of designing the advertisement for the registration of Catalans abroad or, in the 

words of the resolution adopting the call for bids, a creativity, design and 

adaptation service for advertisements corresponding to an institutional publicity 

campaign to offer information on the registration of Catalans residing outside 

Spain. This company presented various documents when required to do so by the 

court: 

 

 With the letterhead of the Generalitat (pages 639 and 640, which are, in 

turn, pages 52 and 53 of pdf T1, telephone surveillance of separate documentary 

dossier 8; despite the title of the dossier, here we are strictly referring to the 

document section provided by the aforementioned company), the following is 

proposed in the section on content: “…un vídeo online en qué podría preguntar-se 

quins són aquests avantatges del registre i anar-los desgranant, d’una manera 

institucional i, fins i tot, grisa. Si en són 4, podria haver-hi una pantalla partida en 

4. El punt diferent podria arribar quan, de sobte, s’introduís un 5é punt, que 

ocupés tota la pantalla, en color, destacat, i en qué s’hi llegís, ben gran: ALTRES. 

Podria anar acompanyat d’una lletra petita que expliqués subtilment l’asterisc, 

apel-lant simplement al futur de Catalunya, per exemple. D’aquesta manera, 

s’entendria el significat d’aquest ALTRES i el missatge clau de la campanya 

acabaria sent aquest”. In Spanish [translated into English]: “an online video in 

which it could be asked what the advantages of registering are and they could be 

detailed in an institutional, even grey, manner. If there are 4, the screen could be 
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split into 4. The moment of contrast could arrive when, suddenly, a 5th point is 

introduced, taking up the entire screen, in colour, highlighted, which reads, in very 

large letters: OTHERS. It could be accompanied by a small letter that subtly 

explains the asterisk, simply invoking the future of Catalonia, for example. In this 

way, the meaning of OTHERS would be understood and this would ultimately be 

the key message of the campaign”. 

 

 There are also a number of emails exchanged with the head of Institutional 

Dissemination at the General Directorate for Dissemination at the Department of 

the Presidency Office of the Generalitat, Mr Jaume Mestre and between the latter 

and the Cap de Comunicació i Premsa [head of communication and press] at the 

Department of Foreign Affairs, regarding the proposed product and modifications. 

In his statement at the oral trial, Mr Jaume Mestre, head of Institutional 

Dissemination at the Generalitat confirmed that this instruction, which came from 

the Department of Foreign Affairs, as did the briefing, caused the initial proposal 

by Estudi Dada to be amended. 

 

 The report of the Audit Office of the Generalitat of Catalonia, with regard to 

the request for information from the Secretary of State for Finance, dated 29 

January 2018 (contained in the folder on the memory stick, page 4424 of volume 8 

of the document annexes of the proceedings), describes the files delivered by 

Estudi Dada: a) original of banner 300x250px; b) press original; and c) original of 

animated video. Reference is also made to the breakdown of the items on the 

invoice and even the adapted versions made for Diari Ara, El Punt Avui, La 

Vanguardia, El Periódico, VilaWeb, El País, El Nacional, Racó Català, Editora 

Singular, CCMA, Facebook, Youtube, Adman, Fosbury and Directe.cat. 

 

 2.1.10. The dissemination of the advertisement that was subsequently 

produced must also be examined. It consisted of “YES or no” over a map of 

Catalonia and promoted the registration of Catalans living abroad. In the case of 

the printed press it was processed in file PR-2016-426, referring to a framework 

contract between the Generalitat and the General Secretariat of the Department of 
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the Presidency Office and the company selected, Focus Media SL, regarding 

management and insertion services for institutional publicity in the media. 

 

 The advertisement that was inserted - a copy of which is in the proceedings 

- closely follows the aforementioned instructions, in addition to a reference to 

signing up to the register of Catalans abroad at the top and an appeal to “make 

your voice heard” at the bottom.  In the centre, taking up a third of the surface, a 

tablet is shown with the imprint of the gap left by the map of Catalonia, which 

appears to be held in a hand placed over the tablet. On the outline of the map on 

the tablet, in large handwritten letters: “Yes or NO?”. Underneath there is a 

reference in significantly smaller letters to the various services with the text: health 

card, youth card, access to digital library. In addition, they will decide directly on 

what happens in our country. Further down, the emblem of the Generalitat. 

 

 Focus Media SL issued an invoice for 130,863.15 euros (excluding VAT) for 

inserting this advertisement. 

 

 The Audit Office of Catalonia informed the office of the Secretary of State 

for Finance, in a document dated 23 January 2018, that the contract resulting from 

PR-2016-426 regarding the insertion of institutional publicity and advertorials in 

print media was awarded to Focus Media, SL, after consulting the 3 selected 

companies in lot 2 of the aforementioned Framework Agreement, following an 

invitation to tender with terms and specific conditions, as stipulated in the 

Framework Agreement itself, in accordance with Article 198.3 of the Consolidated 

Text of the Law on Public Sector Contracts. The resulting contract was awarded 

on 10 January 2017 with an initial duration from the signing of the contract to 31 

July 2017, with the possibility of an extension to 31 December 2017. At the end of 

the contract it was extended to 30 September 2017 (file: PRO-2017-299). 

 

 2.1.11. The dissemination online of the Register of Catalans Abroad was 

processed in file PR-2016-432, in which it was awarded to the consortium 

Nothingad y Kardumen, which issued an invoice for 97,332.63 euros (including 

VAT) for the service. 
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 Another report of the Audit Office of the Generalitat of Catalonia, in relation 

to the request for information from the Secretary of State for Finance, dated 29 

January 2018, explains that this file corresponds to the contracting resulting from 

Lot 3 (Internet medium) of the Framework Agreement on Management and 

insertion services for institutional publicity in the media performed by the 

Administration of the Generalitat of Catalonia. It also reflects the accounting 

document committing expenditure from a specific item of the budget section of the 

Department of the Presidency Office, audited by the department’s delegated audit 

office on 7 February 2017, as well as the awarding of the contract on 6 February 

2017.  

 In the report dated 8 February, the Comptroller General also confirmed the 

existence of invoice number 37, dated 19 June 2017, issued by said consortium, 

and provided a copy. Upon examination it shows an amount of 80,449.19 euros 

plus VAT and a payment deadline of 18 August. The Comptroller General of the 

Generalitat also provided a certificate of partial provision of services signed on one 

copy by the General Director of Dissemination on 27 June 2017 and on another 

copy by the aforementioned Director together with the Regional Minister for the 

Presidency office himself, the defendant Mr Jordi Turull, undated, although 

logically later than 14 July, the date he became Regional Minister. This certificate 

states that the consortium Nothingad y Kardumen performed the service 

corresponding to the institutional publicity campaign regarding the register of 

Catalan residents abroad in a satisfactory manner and in accordance with 

payment of the invoice for an amount of 80,440.19 euros plus VAT of 16,892.44 

euros. 

 

 It should be noted that on that date the content of the draft Law on the 

referendum had already been announced along with the binding nature thereof in 

a declaration of hypothetical independence. And the Register of Catalans abroad 

was envisaged in the implementation regulations as an instrument to facilitate 

reception of communications to exercise the right to vote (see Article 17 of Decree 

140/2017 on supplementary rules). 
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 The Comptroller adds in her report of 23 February that even if the certificate 

of provision is not signed on a hard copy, it must be signed electronically, because 

otherwise the file does not proceed. 

 

 For its part, the contract concluded to this end is contained in the 

proceedings, provided by Mr Ferrán Burriel Alier, CEO and administrator of the 

agency Nothingad Comunicació S.L., dated 6 February 2017, with express 

reference to file PR-2016-432. It was granted by Mr Joan Grau, the representative 

of the consortium and by Mr Joaquim Nin Borreda, Secretary General of the 

Department of the Presidency Office. Also the invoice dated 19 June 2017 for the 

sum of 97,332.63 euros. And a number of emails claiming payment. 

 

 Mr Jaume Mestre, head of Institutional Dissemination at the Generalitat, 

acknowledged that said dissemination campaign had been entrusted to the 

consortium. He also recognised that the consortium was associated with Mr 

Ferrán Burriel and that the invoice has not been paid. 

 

 2.1.12. Neither the invoice issued by the Nothingad y Kardumen consortium 

nor that raised by Estudi Dada SL was paid as the Legal Department of the 

Department of the Presidency Office advised against payment given their direct 

relationship with the subject matter under investigation by Court of Investigation 

no. 13 in Barcelona. Likewise, there is no record of payment of the invoice issued 

by Focus Media. 

 

 Mr Ferrán Burriel, CEO and administrator of the Nothingad Comunicació 

S.L. agency, stated at the oral hearing, in the session on 6 March, that he had 

waived recovery of the invoice in the amount of 80,440.19 euros, for which he 

issued a “credit note”. 

 

 2.1.13. In the examination of the actus reus of the offence of 

misappropriation of public funds, the expenditure incurred in the advertising 

directly focused on the referendum should be addressed specifically, in particular 
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the advertisement identified in the hearing as “the train track advertisement” in the 

Civisme campaign. 

 

 In accordance with the report of the Comptroller General of the Generalitat, 

drawn up on 23 February 2018, in response to the requirement from the Office of 

the Secretary of State for Finance of 21 February, with the corresponding 

supporting documentation, backed in turn by the complete file submitted to the 

proceedings by Mr Antoni Molons - Secretary for Dissemination and Citizen 

Assistance at that time - which was also the subject matter of the expert report 

presented at the hearing, it was substantiated that following the report of the 

Director General for Dissemination, which stated that the budget appropriation for 

advertising campaigns had been exhausted, on 25 August 2017 the Minister of the 

Presidency Office - the accused Mr Turull - requested from the Vice-President and 

Minister of Economy and Finance - the accused Mr Junqueras - a transfer of 

appropriations from the budget section of the Contingency Fund in the amount of 

3,430,000 euros for an institutional publicity campaign to promote civic and 

democratic values, social welfare and the culture of peace and solidarity intended 

to give a new impetus to social policies and the advancement of democracy. 

 With remarkable speed, on 28 August, he received a communication from 

the General Directorate for the Budget and also form the Comptroller General, 

refusing the association of this budget modification to the referendum. 

 

 At the end of August, processing of the institutional publicity campaign to 

promote civic values began with the identification PR-2017-1992, through the 

contract award procedure resulting from the Framework Agreement for 

management and insertion services for publicity. This procedure was apparently 

frustrated equally swiftly, because as the comptroller reported, the procurement 

procedure was declared unsuccessful by a resolution of the Department of the 

Presidency Office dated 7 September 2017. This occurred despite the fact that two 

companies submitted bids, Focus Media, SL and Carat España, SAU. 

 

 The management of the company Carat, which had been notified of the 

provisional award on 4 September, withdrew its bid on the same day. This was 
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made clear in the email sent at 18:05, submitted by Mr Fernando Boloix Bagó, 

CEO of the company Dentsu Aegis Network, of which Carat España forms part. 

The other company, Focus Media, also withdrew its bid on 5 September, as 

evidenced by the email sent on 5 September at 15:47 to Ms Rosa Lobo, an 

account manager at Focus, to Mr Jaume Mestre, head of institutional 

dissemination at the Generalitat. The email explains the reason for the withdrawal: 

the media considers that it is a political campaign; more explicitly in the second 

case. It adds that if it was undertaken, the standard rate would have to be applied 

without the discount established for institutional campaigns. 

 

 Mr Jaume Mestre, head of Institutional Dissemination at the Generalitat, 

confirmed the withdrawals at the hearing, in the case of Carat due to reputation 

issues and in the case of Focus Media, he acknowledged receiving an email 

notifying the withdrawal, with the aforementioned contents. 

 

 The witness Ms Olga Solanas García, office manager at Focus Media, at 

the session of the oral hearing held on 6 March, in addition to identifying the 

sender and recipient of the email, reiterated that the withdrawal was due to the fact 

that the media outlets where the message was to be inserted refused to apply the 

rates approved for institutional messages. They demanded the standard rate, as 

they considered the contents to be political, and, as such, they could not bear the 

extra cost. She also stated that the campaign, with an approximate cost of 

2,300,000 euros, should have begun on 6 September. 

 

 Indeed, the contents and the very existence of the campaign, as included in 

document form in the proceedings and as was substantiated by the testimony 

presented in the oral trial, were directly related to the referendum. The advertising 

product that was created was divided into three consecutive periods, the first two, 

presented as teasers lasting a total of 50 seconds: a) from 4 to 6 September: a 

campaign with a 10-second spot showing a fork with two train tracks, the camera 

travels along the tracks and stops before it reaches the fork. These words appear 

over the image and are also spoken: “Vas néixer amb la capacitat de decidir, hi 

renunciaràs?” (“you were born with the capacity to decide, will you give it up?”); b) 
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from 7 to 12 September: campaign with a 20-second spot. The same content with 

the addition of another 10 seconds, on a plain background on which the following 

is written and can be heard at the same time: “ara més que mai el futur de 

Catalunya és a les teves mans” (“now more than ever the future of Catalonia is in 

your hands”), while a hand places a vote in an ballot box and then a text in a large 

font occupying a large part of the screen can be read: “1-OCT REFÉRENDUM”; 

and on the next line: “D’AUTODETERMINACIÓ DE CATALUNYA” [on self-

determination for Catalonia], written below: “Participa-hi. L’1 d’ octubre 

refèrendum” (“Take part in it. The referendum on 1 October”). It ends with the 

emblem of the Generalitat of Catalonia in the version with two colours; c) from 16 

to 29 September: with a 20-second spot, communicating the day and the 

documentation necessary to vote in the referendum. 

 

 The continued denials on the part of the defendants regarding their 

connection to the 1 October referendum, are in the Court’s view, as legitimate as 

they are unsustainable. On the contrary, they express a determined intent to hold 

it, strategic concealment of the preparations for it and, what is especially relevant, 

the existence of a succession of expenditures incurred on the referendum that had 

been declared illegal. 

 

 Even though the tender procedure was declared unsuccessful, the Catalan 

Audiovisual Media Consortium broadcast the same advertisements via the TV 

channels, radio stations and digital media it manages. Two invoices were issued to 

the Department of the Presidency Office for all the above, without reference to a 

specific file: a) one dated 14 September 2017 in the amount of 93,179.56 euros 

covering the first two stages - transmissions from 4 September to 12 September; 

b) one dated 5 October 2017, in the amount of 184,624.85 euros for the 

transmissions in stage three - from 16 to 29 September. 

 

 These invoices and related adjoined documents are contained in various 

files and were submitted to the proceedings by, among other sources, the Audit 

Office of Catalonia to the Office of the Secretariat of State for Finance; or by direct 
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submission by the president of the Catalan Audiovisual Media Corporation, Ms 

Nuria Llorach. 

 

 These invoices were issued at the request of the head of Institutional 

Dissemination at the Generalitat of Catalonia, despite his denial at the oral 

hearing, after which he chose to give evasive answers and reiterate frequently that 

he did not remember, an understandable attitude in view of the unambiguously 

incriminating content of the documents. It is also apparent from the detailed claim 

for payment submitted to the head of the office of the Director of General Services 

of the Department of the Presidency Office of the Generalitat of Catalonia by the 

sole administrator of the Catalan Audiovisual Media Consortium, dated 19 

February 2018, contained in the documentation in this file at the Office of the 

Secretary of State for Finance, which was transferred to these proceedings. She is 

informed therein that both invoices were entered on the “Immediate Delivery of 

VAT Information” platform. Even though, logically, said commission must have 

been awarded with the consent and approval of the accused Regional Minister Mr 

Turull, not only because of the significant nature of the decision, but also in 

consequence of the trust invested in that specific person in charge of institutional 

dissemination. 

 

 The report of the Generalitat Audit Office dated 20 February 2018 is 

particularly illuminating and states the following: “the Director of CCMA [Catalan 

Audiovisual Media Consortium] states that both invoices correspond to the 

dissemination of the institutional campaign relating to the referendum on 1 October 

2017. In his letter he states that the commission was awarded by the Head of 

Institutional Dissemination at the Presidency Office of the Generalitat of Catalonia. 

Both invoices were sent by email to the Department of the Presidency Office. No 

acknowledgement of receipt was submitted”. The same report adds: “the Director 

of Services at the Department of the Presidency Office states that the invoices are 

not on the electronic invoice register and they do not exist on any register at the 

department. She also states that there is no department file relating to 

transmission of the civic values campaign from which payment obligations might 

arise, as the tendering procedure was declared unsuccessful at an earlier date. In 
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addition, she states that the service provided by CCMA responds to public service 

commitments and obligations which a public media outlet must fulfil and the 

invoices will therefore be returned to CCMA and will not entail any supplementary 

cost to the funding that the Department of the Presidency Office provides to 

CCMA”. 

 

 As such, consistency exists regarding the explanation of the origin of the 

campaign, its purpose and those responsible for the commission. The Department 

of the Presidency Office, however, denies the existence of said service and any 

responsibility for the expenditure resulting from the referendum. This is a constant 

feature. It is highly significant that, on the one hand, in their statements the 

defendants accept the consequences of their acts - all of which were allegedly 

performed in compliance with a popular mandate - and they repeatedly evade that 

responsibility with the inadmissible claim that the preparatory activities for the 

referendum arose like an eruption that germinated spontaneously, without any 

human activity. All the above, despite the fact that the campaign was carried out 

within the administrative sphere of the various declarants. Subsequently, faced 

with the obstinate reality of the transmission and in open contradiction with the 

coordinated arguments and the reasons given in collusion with the successful 

bidders and media, they indicated that the publicising of the referendum 

corresponded to the commitments and obligations of the public service that had 

broadcast the advertisements. All the above, within the framework of the 

administrative activity of calling and holding a plebiscite that had been suspended 

by the Constitutional Court, with a explicit warning to all members of the 

Government of the Generalitat to refrain from performing any act contrary to their 

duty to prevent what was presented as a referendum on self-determination.   

 It is worth noting, as an example of the concealment of expenditure, that as 

a result of the requirement of 8 September 2017, submitted to the Generalitat 

Audit Office, it was certified in the replies to the information requests issued since 

from 28 July onwards, in compliance with the Resolution of the Government 

Delegate Committee for Economic Affairs of 21 July 2017, that no expenditure 

associated with the referendum process had been incurred. However, a video 

could be accessed via the institutional website of the Generalitat of Catalonia 
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https://www.referendum.cat/ with specific institutional campaigning to encourage 

participation in the referendum on 1 October and, likewise, the video was being 

broadcast by the public television channel TV3, a media outlet financed through a 

programme contract between the Catalan Audiovisual Media Corporation and the 

Generalitat, with contributions from public funds. 

 

 For all these reasons, a requirement was issued to report on the delivery of 

an institutional campaign that encourages participation in a referendum; on the 

financing arrangements for said expenditure; regarding the identification of the 

natural persons or public and/or private entities that participated in the preparation 

or creation of the video, those that developed the website and, finally, the 

individuals who took part in the decision to broadcast it on public television and 

post it on the institutional website of the Generalitat. 

 

 A requirement was also issued to submit the documentation that provides a 

legal basis for the activities described above, the records of the decision-making 

bodies and the records and documents evidencing receipt of said services, the 

contract and the corresponding invoice, as well as the documentation relating to 

the domain reservation acquired for the website. 

 

 The Comptroller General of the Generalitat replied on 12 September 2017: 

a) that there is no expenditure relating to the referendum process; b) she is aware 

that every week the Regional Minister of the Department of the Presidency Office, 

as financial and economic head of the Catalan Audiovisual Media Corporation, 

certified that no expenditure relating to the referendum process has been incurred; 

c) that the Department of the Presidency Office declares that they have not 

committed or incurred any expenditure on the activity mentioned above; d) but it 

informs her, and she can confirm, that at the end of August an institutional publicity 

file was initiated to promote civic and democratic values, social welfare and the 

culture of peace and solidarity intended to give a new impetus to social policies 

and the advancement of democracy, a process which has been declared 

unsuccessful. She concluded by stating that in view of the above, “...this 

Comptroller General does not know how the video was funded, is not aware of 
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which public or private entities participated in preparing it and is not aware of any 

contracts or invoices relating to the activity”. 

 

 Once again, the deliberate concealment of the expenditure incurred or 

committed in relation to the 1 October referendum is evidenced. The failure of the 

formal control on the part of the Ministry of Public Finance to detect it is also 

substantiated, although after thorough auditing, they have succeeded in 

uncovering some of the expenditures incurred to this end. 

 

 2.1.14. It has also been substantiated that Mr Enric Vidal, on behalf of 

Omnium Cultural, commissioned publicity for the referendum from three trading 

companies - Artyplan, Marc Marti and Global Solutions - in particular, the making 

of publicity posters, brochures and leaflets and supplied the file containing the 

image of the train tracks. 

 

 Ms Rosa María Sanz Travé, head of human resources at Artyplan, a 

company specialising in graphic arts, explained, during the oral hearing session on 

12 March, the reason for the email sent on 19 September to the company’s 

employees warning them not to print anything relating to the referendum after the 

intervention by 15 Civil Guard officers who removed the referendum material that 

they had stored at Disnet, where they usually left it. She also explained that on the 

order form the contact was given as Omnium Cultural, which was a regular 

customer. She added that the production department valued the seized material at 

17,200 euros.  And they did not issue an invoice or a delivery note. 

 

 Mr Enric Vidal Famades, a freelance graphic designer stated, also at the 

session on 12 March in the afternoon, that he received a call at the beginning of 

September, from someone called “Toni”, who had a poster that was ready for 

printing, to resize it and arrange for it to be printed. It was the poster of the train 

tracks, with the fork in the rails and the logo of the Generalitat. He was given the 

names of three companies with which he should place the order - Artyplan, Global 

Solutions and Marc Martí - and provided with contact numbers. The people with 

whom he interacted in these companies were Mr Enric Mary, Sergi and Mr Ricard 
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Martí, respectively. He referred to the meeting with the person called “Toni”, at 

Hotel Colón, who supplied him with a USB memory stick with the material that he 

had to work on and resize. He subsequently clarified that he submitted the files to 

the printing shops. And that the person called “Toni” also told him the approximate 

number of copies. “Toni”, did not identify himself, although he supplied the 

telephone number from which he called him to the Civil Guard when so requested. 

 He continued his evasive account of the commission adding that when he 

began working and opened the file, he saw that they were posters for the 

referendum. He did not specify the price for performing the service - resizing and 

acting as an intermediary for the printing - which he completed as requested. He 

did not issue an invoice either. He was not asked to collect the printed material. He 

asked for pro forma invoices for the cost of printing and passed them on to “Toni”. 

The overall printing job was split and a third was given to each of the companies 

indicated; this was decided by telephone during a number of conversations with 

the frequently-mentioned “Toni”. It seemed to him from the images shown on 

television that the posters confiscated by the Civil Guard were his. In his own 

words, “he made the connection, he guessed”, because of the news that emerged 

days later, that “Toni” could be Mr Antoni Molons. 

 

 He met once with Mr Enric Mary, an employee of Artyplan, at the Laia 

bookshop. He also acknowledged that he knew Mr Aytor Sempere, a member of 

Omnium, who had occasionally ordered some work from him. 

 

 In the search ordered by the court, performed on 15 March 2018 at the 

residence of Mr Antoni Molons, a prepaid Orange SIM card was found with the 

number 654207858. It was the same number that Mr Enric Vidal had told the Civil 

Guard he used to contact “Toni”. And a mobile telephone was also found 

containing Mr Vidal’s contact number - 665200240 - according to the photograph 

submitted to the proceedings 

 

 In this regard, in detail, officer K47019K stated at the hearing that he took 

part in the court-authorised search of the residence of Mr Molons, the Secretary 

for Dissemination at the Generalitat, the reason for which was that Mr Vidal had 
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stated that it was someone called “Toni” who had commissioned him to resize and 

print the file that was used for the referendum posters. They told him that they 

knew about him through Omnium Cultural, even though it would be invoiced to the 

Generalitat; and he gave them the telephone number on which he was calling as 

identification. When inquiries were made with the telephone operator, they were 

told that the holder was Mr Antonio Gorda, but the DNI used by the holder 

corresponded to Mr Antoni Molons, the same person who had organised the 

Civisme campaign, with the same image of the tracks. 

 

 The officer went on to say that a SIM card was found during the search, 

installed in the telephone that was found in one of the rooms belonging to one of 

Mr Molons’ daughters. Also, a cardboard card carrier, discovered inside a vase of 

the dining room, corresponding to the number supplied to the officers by Mr Enric 

Vidal. After it was found and a court order was issued, a request for the 

information associated with it was submitted to the operator. They were told that 

there was a second telephone, also rented by Mr Antonio Gorda, but with the DNI 

of Mr Antonio Molons. A log of incoming and outgoing calls was requested, a study 

was made of the antennas that activated the two cards and it was revealed that 

the calls were located in the vicinity of Mr Molons’ residence and around his place 

of work, the Generalitat building. The second telephone proved to be the one used 

by Mr Vidal, logically handed over by him so they could contact each other, since it 

was activated in the surroundings of Mr Vidal’s residence in Badalona. 

  

 Similarly, Mr Enric Mary Iriarte, a sales representative at the company 

Artyplan, testified at the hearing that he received a call on 7 September from Mr 

Aitor Sampere of Omnium Cultural, a customer of his since 2004. He asked him 

for an urgent pro forma invoice relating to the referendum and he submitted to the 

proceedings a copy of the email sent by Mr Sampere to this end at 12:10. Mr Blas 

Cortés, from the production department, prepared the pro forma invoice and sent it 

directly to Mr Sampere.  

  

 The next day he received the call from Mr Enric Vidal regarding the pro 

forma invoice requested by Omnium. They met on 8 September at a bookshop-
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cafe in Barcelona. Mr Enric Vidal told him that it was the image of the train tracks 

and that the invoices should be made out to the Generalitat. He also advised him 

that they would only require one third of the order that was initially discussed, as 

they were going to split the job among three printers because they were in a hurry 

and in that way the risks arising from an intervention by the Civil Guard were 

reduced. 

 On the same day, 8 September, in the afternoon, the production department 

sent him the cost for one third, in the amount of 17,250 euros, and he in turn sent 

it to Mr Enric Vidal, who answered the production department directly, sending the 

file for printing. 

 

 They did not raise an invoice, however, because they were warned by Mr 

Vidal that he had doubts about the areas where the material was to be distributed 

and the risk of the area overlapping with those of the other two companies. 

Delivery was postponed and was not carried out, also because of doubts about the 

specifications of the job. 

 

 This prompted Artyplan to call the Civil Guard themselves, as the officers 

testify, and inform them of the existence of the printed referendum posters, which 

they had placed in a warehouse belonging to Disnet Sistemas de Distribución, 

located in the Can Roquet Industrial Estate in Sabadell. An intervention by the 

officers was ordered at that location, as is reflected in the record and was 

described in the testimony of the officers and the staff of Artyplan. 400,000 

Double-DIN A5 format leaflets were seized along with 15,000 DIN A3 format flyers; 

11,000 DIN A4 format flyers and 30,000 posters. 

 

 In every case with the words: Vas naixer amb la capacitat de decidir. Hi 

renunciarás? 1-Oct Referendum d’Autodetrminació de Catalunya. GeneraIitat de 

Catalunya. 

 

 The Civil Guard had, in addition to the general legal mandate of criminal 

investigations, the specific mandate of Investigation 2/2017 of the Chief 

Prosecutor of Catalonia. They had information indicating that the company Marc 
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Martí might be storing referendum posters. After interviewing the manager of the 

company, the officers also seized the following advertising posters for the 1 

October referendum from their warehouse in Calle Pallars and from a nearby 

warehouse in Calle Pujades, both in Barcelona: 44,000 posters measuring 30x21 

cm; 33,550 posters measuring 100x70 cm; 10,000 posters measuring 42x30 cm. 

 They also seized 16 posters measuring 16x98, although in this case the 

footer displayed the name of a number of entities unrelated to the Generalitat. 

 Similarly, on 16 September four plates for different colours for printing 

70x100 cm posters and another four for printing DIN A4-size posters relating to the 

aforementioned referendum were seized at the facilities of the company Zucoy 5 

S.L. in San Adriá de Besós. 

 

 On 17 September, at the facilities of the company Buzoneo Directo, a 

distribution company located in the town of Montada i Reixac, officers seized 

269,000 double DIN A5 format leaflets (the sign on the pallet holding the material 

read Omnium Diptics [leaflets]), which the packing lists and delivery notes 

revealed to be 150,000 from Global Solutions SL, and 210,900 from Marc Martí. 

 

 On 18 September 113,000 leaflets publicising the 1 October referendum 

were also seized at the facilities of the company Encuadernaciones Rovira SL, in 

the town of Sabadell. 

 

 A copy of this documentation is contained in the case files along with the 

printing documentation relating to all the publicity material seized at the 

aforementioned facilities, in a variety of formats with the image of the fork in the 

train tracks and a specific reference to the referendum on 1 October. 

 

 It can be inferred rationally from all the above, as a definitive conclusion, 

that Mr Antoni Molons, the Secretary of Dissemination and Citizen Assistance at 

the Generalitat, used contacts provided by Omnium Cultural and the assistance of 

Mr Enric Vidal as an intermediary to cover up his own activity and the expenditure 

resulting from the posters for the referendum.  As such, it was an order that was 



 

434 
 

concealed in this manner by the Generalitat, to whom the expenditure that was to 

be incurred should be invoiced, as the Artyplan employee testified. 

 

 2.1.15. The distribution of 56,000 letters sent by registered post with the 

naming of posts for the electoral precincts and 5,346,734 ordinary envelopes 

containing census cards, was entrusted to the company Unipost SA, with which a 

framework agreement was signed for postal distribution that allowed for the 

evading of subsequent tenders. This order, in the amount of 979,661.96 euros, 

albeit with deliberate concealment of the expenditure, was split between five 

departments. 

 

 Printed delivery notes with the outgoing registry stamp for each department 

are contained in the Unipost folder in the proceedings. The date shown on the five 

registry stamps is 7 September and the comments section on the five notes also 

describes the commission as routine administration and makes reference to postal 

services framework agreement CSS 2015/11, which corresponds to Unipost, with 

regard to a contract award approved on 7 August 2015, as is apparent from the 

copy thereof which is also included in the folder. 

 

 However, as is logical, the output registration number is different on each 

delivery note, as are the time and the file code: 

 

 Registry Number Outgoing 

Time 

File Code 

Culture 0390S //// 004637  CU 2017 619 

Health 00336S/13173/2017 09:51:09 SA 2017 62 

Vice-Pr. and 

Economy 

0244S/1940/2017 11:31:51 EC 2107 175 

Presidency 0098S/4593/2017 13:16:47 PR 2107 140 

Employment 0406S/25817/2017 08:14:25 BE 2016 4189 

BE 0116 
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 And the content of the delivery which is repeated under the heading to be 

billed, which indicates 56,000 registered letters and 5,346,734 ordinary envelopes, 

was split among the following departments: a) Department of Culture; b) 

Department of Health; c) Department of the Vice-President’s Office and Economy; 

d) Department of the Presidency Office, where the delivery note itself reflects a 

slight deviation between the “customer totals” (in the amount of 198,871.76 euros, 

corresponding to the number anticipated in the proforma invoice) and “totals to be 

billed”, which indicates 37,000 more letters to be delivered and the price amounts 

to 206,725.28 euros; although only the first figure is subject to prosecution; and e) 

Department of Employment. 

  

 Quantities and contents of the delivery notes - under a firm contract - that 

result from the framework agreement and coincide fully with the proforma invoices 

with consecutive numbers from 890114735-PF to 890114739-PF which were 

shown at the hearing. These are also contained in this folder of the proceedings, 

with a single qualification for the Presidency Office delivery note, which 

corresponds to the lower of the amounts reflected, such that the total to be billed in 

the notes for these same items is: 

  

 Amount VAT Total 

Culture 196696.98 41306.37 238003.35 

Health 192711.20 40469.35 233180.55 

Vice-Pr. and 

Economy 

193889.98 40716.90 234606.88 

Presidency 198871.76 41763.07 240634.83 

Employment 197492.04 41473.33 238965.37 

TOTAL 979.661,96 205.729,02 1.185.390,98 

 

 In turn, they coincide with five final invoices, which do not show the word 

“Proforma” on the left-hand side, but rather “Invoice”, and, logically, have specific 

numbers: 90659346-P and consecutively from 90659348-P to 90659351-P. The 

delivery notes are printed on the reverse side instead of an explanation of the 
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meaning of the terms used. These are also contained in the documentation in the 

aforementioned Unipost folder. 

 

 The Comptroller General of the Generalitat drew up a report on these 

invoices with specific numbers (not with those issued on a proforma basis), based 

on the report requested in turn from the KPMG consultancy firm which was 

responsible for the administration of electronic billing, which states that they have 

not been located with these numbers, but the sum of 238,965.37 euros 

corresponding to 90659350-P, which is the one made out to the Department of 

Employment, coincides with two invoices that were submitted to GEFCAT (the 

Generalitat reception system for electronic invoices). The two invoices issued by 

Unipost that were initially rejected were also added to the case files. The first time 

the rejection, which was generated automatically, was caused by the fact that the 

file number mentioned did not coincide with the programmed format, as the letters 

were repeated in the order programmed for a different format: BE-2016-4189-BE-

0116. On the second occasion, dated 19 September, the rejection was generated, 

manually this time, because it was presented too early with regard to the due date 

for payment, as invoices should be submitted monthly and not on a daily basis, 

depending on the date of service. This was corroborated and explained by Mr 

David Badal Josa, a Generalitat employee assigned to the Department of 

Employment, in his testimony. 

 

 Mr Francisco Juan Fuentes Ruiz, who is in charge of distribution at Unipost, 

stated that during the days prior to Friday 15 September, someone called “Toni” 

called several times during the week to inform him of the arrival of a consignment 

of registered mail from the Generalitat. The delivery was urgent, but was delayed 

until Friday 15 and Saturday 16. He informed the production managers that the 

mail would arrive. He was told subsequently that the date would be Monday 18. 

Then, on Friday afternoon, the contingency operation that had been established 

was cancelled by email. But on Saturday 16 “Toni” called him again and indicated 

that they had now finished preparing the mail and he insisted that delivery should 

begin on the Monday. It was Saturday and he no longer had time to find an 

employee to go to the bay to take reception of the delivery or notify security of the 
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arrival of a vehicle, so he had no choice but to go personally to the bay, take a 

vehicle and go to a meeting point that had been designated nearby, on an 

industrial estate next to a bar called Batlló. The people who brought it, a man and 

a woman, without any markings, moved the delivery from a white van to the 

vehicle he was driving; a job that had to be done in two stages. He also explains 

that the delivery took up three and a half pallets; and while he was waiting for the 

dispatch note to discover the details of the task to be performed, he decided to 

move them away from the bay and transferred them to the warehouse in Terrasa. 

 

 In addition to the aforementioned email, which displays the time 21:28:47, 

both the cancellation of the contingency operation established for the urgent 

distribution job that was programmed and the prior launch of the operation were 

referenced by various Unipost employees who also testified at the hearing. 

 

 The Civil Guard seized 43,429 envelopes at said branch in Terrassa on 20 

September 2017 in the presence of the Judicial Administration Clerk. During the 

inspection performed on the previous day, 19 September, 1,811 certified letters 

with acknowledgment of receipt, sent by the Generalitat, were seized at the 

Manresa branch.  

 A record of the opening of correspondence was submitted to the case files, 

after the seizure carried out by Court of Investigation no. 8 in Manresa. Two 

envelopes were chosen at random from the 1,811 seized and, after the 

addressees were summonsed to court, they were found to contain letters from the 

Generalitat, which was also the sender, designating them as polling station staff 

for the holding of the 1 October referendum. 

 

 Likewise, in the correspondence seizure procedure performed in the 

presence of the Judicial Administration Clerk of Court no. 3 in Terrassa and the 

Production Manager at Unipost, Mr Alberto Jaime Planes, three envelopes were 

chosen at random from the 43,249 seized, one from each pallet. In the opening 

procedure performed at the court one of them was revealed to contain the 

designation of the recipient as the first alternative to the second committee 

member at a polling station for the October 1 referendum. 
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 A search, authorised by the court, was also performed at the office of Mr 

Pablo Raventós, General Manager of Unipost - record contained in separate 

document dossier no. 9. The following items were found: 

 

 a) Handwritten note, with a reference to 56,000 certified letters, indicating 

that the taxable amount (per invoice) should be lower than 200,000 euros and an 

email address with the name in capital letters: FRANCESC SUTRIAS 

GRAU@protonmail.com. A note was also found with the number 874,500, the 

result of multiplying 5,300,000 by an average of 16.5, obviously cents; and another 

with the number 265,000 euros. At that time Mr Francesc Sutrias was Director of 

Heritage at the Office of the Secretary of Finance of the Generalitat. 

 

 b) Document with the title Generalitat campaign summary, which includes 

three tables, one named “itemisation of prices”; a second one called “units”, in 

which the various items sent are split among the five departments, distinguishing 

between ordinary and certified mail and, within each category, according to 

location (Local, D1 and D2). And a third table titled “by amount billed”, in which the 

prices from the first table are applied to the items sent from the second table 

yielding the amount billed by department and the total of the resulting amounts for 

each of the five departments. The total figure is recorded as 979,661.96 euros. 

 c) Five proforma invoices, one issued to each department, with the same 

totals as the document called campaign summary. 

 

 d) Five delivery notes from the Generalitat, with the outgoing registry stamp 

of each of the five departments of the Generalitat concerned: Vice-President’s 

Office, Presidency Office, Culture, Health and Employment. 

 

 All this documentation is continued, reflected and corroborated in the 

evidence obtained in the court-authorised search - record in section 10 of separate 

document dossier no. 11 - at the private residence of Mr Pablo Raventós himself, 

during which various emails were found on the Seagate hard drive of his Probook 

laptop, among which attention should be given to the one he sent on the same 
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day, 6 September 2017 at 12:51 to francescsutriasgrau@protonmail.com, the 

Director of Heritage of the Generalitat, to which he attached three files: a) the 

document Campaña Gene.xlsx, the same proforma invoice located in his office in 

Excel format, in regard to the distribution of ordinary envelopes and registered mail 

from the departments of the Vice-President’s Office, the Presidency Office, 

Culture, Health and Employment, in the total amount of 979,661.96 euros; b) the 

document in pdf format FacturasProforma.pdf, which matches the five found in his 

office, in which the previous amounts for each department are individualised; c) 

the document in pdf format NotesEntrega_Facturas.pdf, consisting of the invoices 

issued, respectively, to the departments of the Vice President’s Office, the 

Presidency Office, Culture, Health and Employment, including in each case the 

delivery notes from which they were created. 

 

 In addition to this evidence, there are more elements of evidence that 

establish the role of the Generalitat in the distribution of the envelopes for the vote. 

During the court-ordered search at the office of Mr David Palanques Bonavia at 

the Department of Employment, the head of the ICT section at this department, 

the Excel file sorteig_2017915_1200_Original was found on his Lenovo laptop 

computer. It contains a list of 56,196 entries, identified by name, DNI and address, 

the posts assigned at the polling stations throughout Catalonia. They fully match 

those that were seized in Terrassa and Manresa. As such, the record of the 

verification procedure performed with twenty samples on 20 January 1918 [sic] at 

Court of Investigation no. 13 in Barcelona, in the presence of the Judicial 

Administration Clerk, found that each and every one corresponded fully with the 

information contained in the aforementioned Excel file, with a complete match as 

regards the identification details, polling station and post assigned. This was also 

corroborated by the testimony of Civil Guard N29100C at the oral hearing in 

response to questions from the defence of Ms Bassa. 

 

 Mr Rafael Ramírez Ramos, Regional Manager of the Unipost Branch Office 

in San Juan, stated during the hearing that he handed an email to the Civil Guard 

officers, whom he allowed to enter, which included an Excel document, a hard 

copy of which he had printed previously, which was a job order for a dispatch from 
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the Generalitat. It indicated the exact number of dispatches for his branch office by 

post code, with specific information for each of the eleven post codes covered by 

his branch office. He advised Mr Antonio Manuel Santos, the head of production, 

that he was preparing the job to prioritise it and carry out the delivery urgently, but 

the dispatch did not arrive, as the Civil Guard were able to verify themselves. 

 

 The above-mentioned electronic file was titled GENERALITAT DE 

CATALUNYA_DEPARTAMENTE DE PRESIDENCIA_29170919.xlsx and split 

11,979 dispatches among five Unipost branch offices - four in Barcelona. 

 

 Mr Xavier Barragán Calvo, the financial manager at Unipost explained that 

they had an app, Albarán [dispatch note] Online, which enabled each department 

of the Generalitat, with the user name and password provided, to generate the 

actual dispatch note from the delivery note. They were subsequently invoiced on a 

monthly basis. In other words, the manager Mr Raventós himself had the dispatch 

notes in his office where they were seized and, despite this, the lack of dispatch 

notes was the excuse that was used to claim that delivery of the envelopes had 

not commenced. 

 

 In addition, the delay in commencing the delivery is not entirely consistent 

with the fact that they had been transferred and processed, and were ready for 

delivery, inside the 1,811 certified letters seized in Manresa. 

 

 The financial manager also explained that invoices were issued in the 

course of the same day, but they were subsequently cancelled and replaced with 

proforma invoices, although he does not know in what order. Consequently his 

understanding - although it is an assumption - is that the invoices were issued in 

error. However, this is not consistent with the fact that ten days later an attempt 

was made to collect the invoice corresponding to the Department of Employment, 

as has been demonstrated with witness and documentary evidence. The witness 

explained that this could be due to the fact that this invoice was active by error 

and, as there were no delivery or dispatch notes on the system, it was cancelled 

again on 30 November. 
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 Civil Guard N29100C testified that it was established through the auditing 

firm assigned to UNIPOST, a company that was provided by the insolvency 

administrator, that the cancellation of that invoice and the issuing of the proforma 

invoice were in fact carried out in accordance with a recognition of long-term 

receivable, which consequently entailed maintaining the delivery note, a course of 

events that is consistent with what occurred and allows us to infer that it was 

merely a simulation in the constant concealment of the expenditure that they were 

pursuing. 

 

 The origin of the dispatch from the Generalitat is also corroborated by the 

labels on the boxes containing the dispatched envelopes with the name Zelatun, a 

paper products company associated with the Generalitat by means of file BE-

2017-2799. 134,000 envelopes of a specific type identified by heading 8837 were 

supplied to the Department of Employment by virtue of this file with delivery notes 

dated 11 and 21 July. This is apparent from the invoices dated 31 July submitted 

to the proceedings. And that was the heading that was written on the Zelatun label 

stuck to the boxes containing the seized envelopes, as is apparent from the 

photograph that was also submitted.  

 

 In short, it has been substantiated that the Generalitat, in the covert and 

clandestine manner in which it tried to conceal the referendum expenditure, 

entrusted to Unipost the distribution of 56,000 letters sent by registered post with 

the naming of posts for the electoral precincts and 5,346,734 ordinary envelopes 

containing census cards, a commission costing 979,661.96 euros, the provenance 

of which was split among five departments as part of the task of concealment. 

 

 No deliveries to Unipost have been substantiated other than the 43,429 

envelopes seized in Terrassa and the 1,811 seized in Manresa. As such the 

service was not performed, although this was due to the actions of the Civil Guard. 

 

 It is the case that some complaints were filed as a result of the reception of 

designations as polling station officials, which indicates that they were sent. But, 
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comparison with the designations contained in the dispatches that were received 

revealed that they are not identical. The seized slips contain a box indicating the 

date and time of the assignation, which does not exist on the ones that were 

received. And the address provided to submit requests is www.referendum.cat on 

the seized slips, while on the ones that were received it is http://www.ref1oct.eu.  

 2.1.16. The prosecutions also requested that the sum of 851.50 euros 

corresponding to the cost of the envelopes containing the seized notifications be 

included as a misused expenditure. A contract is known to exist between the 

company Zelatun and the Department of Employment along with the dispatch 

notes for the supply of a type of envelope identified as 8837. But this item is not 

included in the closing statements of the prosecutions. The request to include it 

during the hearing is insufficient to allow it to be assessed and weighted without 

infringing the accusatory principle. 

 

 2.1.17. The expenditure incurred by the Catalan Foreign Affairs Delegations 

must also be addressed specifically. 

 

 2.1.17.1. Contracting lobbying operations. According to the documentation 

submitted by the Public Prosecutor’s Office in its prosecution, the Delegation of 

the Generalitat of Catalonia in the United States entered into a contract on 15 

August 2017 with the consultancy firm S.G.R. Government Relations and 

Lobbying, in the amount of 60,00[0] euros. This contract is registered under FARA 

- the Foreign Agents Regulation Act - at the United States Department of Justice. 

 The price indicated was for three months, which could be extended, during 

which SGR undertook to arrange meetings with the media, chambers of 

commerce, organisations and officials from the legislative and executive branches 

to carry out political dissemination activities. This is related to the attainment of a 

channel of information in real time on the situation in Catalonia created by the 

Washington Post, where on 22 September the then President of the Generalitat 

published an article under the title “Sorry, Spain. Catalonia is voting on 

independence whether you like it or not”. 
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 2.1.17.2. The Hague Centre. International observers. The Catalan 

Delegation to the European Union in Brussels contracted the services of the 

institution The Hague Centre for Strategic Studies, through the Executive Director 

Mr Paul Sinning, as international observers to verify the 1 October referendum for 

the sum of 167,065 euros, of which two items have been paid in the amount of 

58,250 euros and 61,450 euros, 119,000 euros in total. As such, another 47,635 

are outstanding. Copies of the two transfers in payment of those items are 

contained in the case files. Also a copy of the list of transfers made from current 

account number BE71642003547369 at the Brussels branch of BBVA, on which 

Mr Amadeu Altafaj Tardio, the director of the delegation, is an authorised 

signatory. The aforementioned payments are dated 21 September and 9 October, 

despite which the civil servant at the Department of Foreign Affairs Ms Marta 

Garsaball Pujol, as an autonomous administrative body, processed both with the 

date 28 December 2017, with the corresponding “statement of responsibility” 

indicating that the funds were not used to fund any activity that was illegal or 

contrary to the decisions of the Courts. 

 

 This is apparent from the report, including supporting documentation, of the 

Audit Office itself, which indicates that the bank transfers in the amount of 58,250 

euros and 61,450 euros, sent to The Hague Centre for Strategic Studies, 

correspond to the contracting of an advisory service which, to paraphrase, 

responds to the development of a multidimensional external action strategy in the 

context of the European Union, pursuant to the responsibilities of the Government 

Delegation to the European Union outlined in Decree 61/2017 promoting the policy 

and actions of the Government at the European Union as part of the strategic plan 

regarding external action and relations with the European Union 2015-2018, which 

envisages as a strategic objective contributions to global goals, including those 

relating to peace and security. 

 

 The contract file was initiated on 24 July 2017 by the representative of the 

Delegation, for an estimated cost of 167,065 euros (including VAT) for a contract 

term of 3 months. The first two, but not the last one, are recorded as paid; and 

copies of the receipts for the two bank transfers and the accounting thereof in the 
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GAE (Financial Autonomy Management) program are attached as proof of 

payment. 

 

 Despite the title of the activity, in the report for the authorisation of the 

service, the official representative of the delegation, Mr Amadeu Altafaj, indicates, 

among other explanations, that Catalonia has reached a point where greater effort 

is needed to raise our profile abroad, either to participate and raise the profile of 

the position of Catalonia; foster economic contacts to, for example, help surmount 

the current crisis; or to give voice to the democratic will of the people of Catalonia 

to decide their future. 

 

 It is also the case that the draft Law on the Referendum was available by 

this time and the implementing rules established ample provision not only for 

electoral observers, but also for international visitors (cf. Articles 29 to 33 of 

Decree 140/2017). 

 

 2.1.18. Diplocat. The Public Diplomacy Council of Catalonia, Diplocat, 

previously Patronat Catalunya Mon, is a public-private consortium with its own 

legal personality and is subject to the public legal system. It was created in 2012 

with the aim, among others, of supporting the public diplomacy strategy of the 

Government of Catalonia. The Generalitat budget provision transferred to Diplocat 

ranges between 85 and 90% according to the year. Specifically, as the director 

declared in court, it represented 87% of the total income it received for 2017. The 

Audit Office of Catalonia quantifies the contribution at 85.38%. 

 

 As such, in budgeting terms we are addressing a consortium with a majority 

stake held by the Generalitat and, as such, its budget forms part of that of the 

Generalitat. As this consortium is described as an “autonomous public 

administration”, the Generalitat is responsible for all the expenditure on premises 

and services necessary for it to operate. This close legal and administrative link is 

well illustrated by the fact that management of the auditing that is legally required 

for the financial control of Diplocat corresponds to the Audit Office of the 

Generalitat. The Plenum is chaired by the President of the Generalitat, who has 
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50% of the votes and also a deciding vote. The Executive Council is also chaired 

by the President of the Generalitat. 

 

 But beyond that specific regulatory regime, it is the case that Diplocat acted 

under the direct supervision of the defendant Mr Romeva, through the Foreign 

Ministry headed by him. And it is also the case that the defendant himself viewed 

Diplocat as an extension of his own sphere. This inference is endorsed by the 

email dated 27 September 2017, which Mr Romeva sent to Mr Ivan Altisent - the 

Head of his Private Office - and Mr Aleix Villatoro - the General Secretary - which 

he himself entitled “note I would like to send to Royo”, the Director of Diplocat, to 

remind him of his mission: 

 

 “Albert, they confirm that some media (ARA) have a certain tendency to use 

Diplocat with the aim of disparaging the work of the Department of Foreign Affairs. 

Although in formal terms Diplocat is an autonomous body and not the government, 

it is part of the international network coordinated by the Department. It is in 

nobody’s interests for the idea to be established that Diplocat does its own thing 

and that any success abroad is only due to Diplocat. The creation of the Foreign 

Affairs department is a qualitative leap and the representation of Catalonia abroad. 

And despite the supposed suspension by the Constitutional Court, we have acted 

like a genuine Ministry of Foreign Affairs, of which Diplocat is one of the most 

important arms, both in terms of budget (provided by the department) and with 

regard to action abroad. 

 

 All with a clear objective: changing the direction of the narrative abroad. 

Two years ago the three problems were: no one abroad believed that we would 

really go ahead with independence, it was a minority and nationalist obsession 

and the problem was money. Over the last two years we have turned the narrative 

around: now we are credible (people abroad see that we are serious, bit by bit), 

this is about democracy and transcending the 1978 regime (that is why it’s so 

important to work within the sphere of memory) and not about money but about 

dignity. It has not been easy to bring about this change and you know that better 

than anyone. 
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 From the beginning the strategy has been to increase our presence abroad 

as much as we could, despite the enormous difficulties (which have been more 

obvious than ever), with the intention of provoking the State, through a excessive 

response, into making mistakes (and it has made them) or directly shattering the 

isolation to which we had been subjected until now. 

 

 The instruction to increase the pressure has meant that on several 

occasions we have been able to take advantage of defensive errors on their part 

and even score the odd goal on the rebound, but it has increasingly allowed us to 

control their territory and now we can play the ball from our territory. And it has 

been very hard to achieve. Especially in a context in which, unlike other spheres, 

90% of our work has to be discreet and cannot be explained (yet). I am concerned 

that there may be some who, under the aegis of this necessary discretion, want to 

disparage the work done by Foreign Affairs. I think we should collectively show 

that we are a team that works in a coordinated way for a noble and common goal. 

I am asking you to help us in this task, otherwise we’ll lose a lot, all of us”. 

 

 A comprehensive counterpart to this narrative is found in a previous email 

dated 15 October 2016, sent in the opposite direction by Mr Albert Royo to Mr 

Raül Romeva, in which he states that “in Diplocat you have an effective and 

committed team at your service, at the service of the coming Republic”. 

 

 2.1.18.1. Visit by a number of members of national parliaments and the 

European Parliament. In order to publicise and legitimise the referendum that had 

been declared illegal, the consortium invited a large group of European 

parliamentarians to visit Catalonia between 28 and 29 September and 2 October. 

Photos of the group accompanied by Mr Albert Royo, Ms Carme Forcadell and Mr 

Raül Romeva have been added to the proceedings. 

 

 It has not been substantiated that all of them incurred expenditure, because 

some either paid for their visit personally or by charging it to their parliamentary 

group or political party. But a significant part of the delegation did incur travel 



 

447 
 

and/or accommodation expenditures, as is evident from the list of invoices issued 

and provided by Vap Business Travel S.L. and by the Praktik Bakery 

establishment (Hotel Provenza): 

  

 Dimitrij RUPEL / Slovenia (Slovenian Democratic Party) 

 Mark DEMESMAEKER / Belgium (New-Flemish Alliance) 

 Helga STEVENS / Belgium (New-Flemish Alliance) 

 Alex AHRENDTSEN / Denmark (Danish People’s Party) 

 Magni ARGE / Denmark (Member of the Faroe Islands Committee) 

 Lars ASLAN RASMUSEN / Denmark (Socialdemokraterne) 

 Pelle DRAGSTED / Denmark (Enhedslisten) 

 Rasmus NORDQVIST /Denmark (Alternativet) 

 Simon ELO / Finland (Blue Parliamentary Group) 

 Helio Maria JÄRVINEN / Finland (Vihreät – Green League Greens) 

 Andrej HUNKO / Germany (Die Linke) 

 Stylianos KOULOGLOU / Greece (Syriza) 

 Birgitta JÓNSDÓTTIR / Iceland (Pirate Party) 

 Mick BARRY / Ireland (Socialist Party) 

 Lynn BOYLAN / Ireland (Sinn Féin) 

 Eoin Ó BROIN / Ireland (Sinn Féin) 

 Trevor Ó CLOCHARTAIGH / Ireland (Sinn Féin) 

Emil KIRJAS / Former Yugoslav Republic of Macedonia (Liberal 

International) 

 Martina ANDERSON / United Kingdom (Sinn Féin) 

 Joanna CHERRY / United Kingdom (Scottish National Party Greens) 

 Douglas CHAPMAN / United Kingdom (Scottish National Party Greens) 

 Jill EVANS / United Kingdom (Plaid Cymru – The party of Wales Greens) 

 Lord RENNARD / United Kingdom (Liberal Democrat Party) 

Hywel WILLIAMS / United Kingdom (Plaid Cymru – The party of Wales 

Greens) 
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 However, although the representative of Diplocat acknowledged the 

expenditure, in his testimony he denied a direct relationship with the illegal 

referendum. 

 

 The documentation contains the list of charges to Diners Club card no. 

3623 575110 1486, which upon renewal became no. 3623 575110 0462, held by 

Diplocat (to be exact, Patronat Catalunya-Mon). It reflects these charges as well 

as the specific bank account to which it is associated at a branch of the Caja de 

Ahorros y Pensiones de Barcelona. The documentation includes the photo on the 

card and authorisations of charges made by Mr Albert Royo, General Secretary 

from 2013 until his dismissal on 31 October 2017, in consequence of the 

application of Article 155 of the Spanish Constitution. 

 

 The documentation compiled and submitted by the Audit Office of the 

Generalitat of Catalonia, which was added to the proceedings as pre-trial 

evidence, also contains the aforementioned invoices for travel and 

accommodation. 

 

 The report of the Audit Office of Catalonia of 8 October 2018, also 

submitted as pre-trial evidence, reflects electronic invoice A170928 with the 

description “international visitor programme” PVIIPD2017, in the amount of 

64,654.09 euros. In the accounting list that was submitted, accompanied by the 

requisition from Court of Investigation No. 13 in Barcelona, which prompted the 

Audit Office report, it can be observed that the names on the above list of visitors 

matches the entries with that heading. 

 

 The prosecutions limit the expenditure corresponding to this item to 40,591 

euros and a further 2,750 euros, pending payment. 

 

 2.1.18.2. Group led by Ms Helena Catt. Ms Catt led a team called 

International Election Expert Research Team (IEERT). 
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 The Audit Office of Catalonia specified the following with regard to the 

group of experts headed by Ms Catt, in its report dated 20 February 2108, in 

response to the requirement of the Secretary of State for Finance: “in relation to 

the expert group headed by Ms Helena Catt they state that Diplocat commissioned 

a study to analyse the political context in Catalonia. The work was carried out 

between 4 September and 8 October 2017. The fee amounted to 8,775 euros 

gross. Section three of the contract specifies that she shall be the project manager 

and shall establish the guidelines for the team. Clause four of the contract states 

that the contracting entity shall be responsible for the contract costs. […] The 

experts who collaborated as researchers were: Ault, John; Cunningham, Samuel; 

Dalziel, Lloyd; Duffy, Terry; Grandvoinnet Serafini, Anne; Grange, Michael; John, 

Caradog Steffan; Kippen Kimberli. […] Although the study states that it was 

produced by a team of researchers, the only author listed is Ms Helena Catt. […] 

Apart from the payment of fees established in the contracts, expenses 

corresponding to travel, accommodation and rental of offices were paid since part 

of the work was carried out in Barcelona”. 

 And correspondingly, in accordance with the nature and origin of the 

requirement, supporting documentation was submitted. 

 The fees paid to Ms Helena Catt’s group, always under budget item 

D/2260005/2310, in the total amount of 114,592.50 euros, are worthy of note: 

 

Invoice 

Date Amount Fees 

Date of 

payment 

05/10/2017 8775.00 H Catt 19/10/2017 

22/07/2017 7350.00 L Dalziel 31/07/2017 

25/07/2017 7350.00 L Dalziel 16/08/2017 

20/09/2017 3050.00 L Dalziel 13/10/2017 

11/10/2017 1500.00 L Dalziel 13/10/2017 

11/07/2017 700.00 J Ault 26/10/2017 

05/07/2017 5250.00 J Ault 24/07/2017 

07/07/2017 5250.00 J Ault 16/08/2017 



 

450 
 

09/07/2017 5250.00 J Ault 15/09/2017 

27/07/2017 4208.75 M Grange 16/08/2017 

07/09/2017 4208.75 M Grange 15/09/2017 

12/10/2017 3607.50 M Grange 26/10/2017 

27/07/2017 4891.25 S Cunningham 16/08/2017 

06/09/2017 4891.25 S Cunningham 15/09/2017 

10/10/2017 4192.50 S Cunningham 26/10/2017 

26/07/2017 700.00 Alex Ollington 31/08/2017 

06/09/2017 8417.50 J S Caradog 15/09/2017 

10/10/2017 3607.50 J S Caradog 26/10/2017 

22/07/2017 4208.75 K Kippen 16/08/2017 

06/09/2017 4208.75 K Kippen 20/09/2017 

19/09/2017 3607.50 K Kippen 22/09/2017 

06/09/2017 4208.75 A Grandvoinnet 16/08/2017 

06/09/2017 4208.75 A Grandvoinnet 15/09/2017 

14/08/2017 1120.00 T Fidler 15/09/2017 

12/08/2017 1120.00 T Fidler 31/08/2017 

16/10/2017 -740.00 T Fidler 12.18/10/2017 

20/09/2017 5265.00 T Duffy 22/09/2017 

20/10/2017 585.00 T Duffy 26/10/2017 

22/08/2017 1700.00 T Byfield 26/10/2017 

15/09/2017 1100.00 T Byfield 02/10/2017 

15/09/2017 800.00 A Griffits 26/10/2017 

Ʃ 114.592,50 

   

 

 Ms Helena Catt, who testified at the hearing, acknowledged this 

remuneration. 

 



 

451 
 

 In addition, a detailed account of the expenses incurred by this group, in the 

amount of 62,712.40 euros, on accommodation, travel and other items is 

contained in the documentation. 

 

 The report of the Audit Office of Catalonia dated 8 October 2018, submitted 

to the proceedings as pre-trial evidence, includes electronic invoice A17900 with 

the description Analysis/political context in Catalonia in the amount of 206,371.49 

euros, a figure that is very similar to the total of the sums listed above for travel 

and accommodation, plus VAT. 

 

 The documentation also includes the 49-page study produced by this group, 

IEERT, significantly titled Analysis of the political context of Catalonia in the lead-

up to the 2017 Catalonian independence referendum. The content is mainly 

devoted to analysing the day of the vote on 1 October and the conduct of the 

referendum, as can be gleaned from the summary at the beginning. As such, the 

final consideration prior to the acknowledgments in the two pages taken up by the 

summary, not including the title, indicates that a small observation team joined the 

main research team for the weekend of the vote. These observers travelled to all 

the provinces of Catalonia to monitor the entire day of voting and reported to the 

team based in Barcelona during the day. 

 

 In Appendix 1 of the report signed by Ms Helena Catt, she defines her own 

group in this significant manner: “the International Electoral Expert Research 

Team (IEERT) is an informal group of researchers, academics and election 

experts from New Zealand, Canada, the United Kingdom and Ireland who have 

previously participated in traditional observation missions and elections in various 

parts of the world, in addition to their academic and professional experience in 

elections and human rights”. And in case any doubts persist regarding its activity, 

the following is added in Appendix 1: “the team as an organisation, in addition to 

all the researchers and observers in Catalonia, were accredited by the Electoral 

Commission and signed a commitment to fully adhere to the principles of 

independence, neutrality and impartiality in accordance with the Declaration of 
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Principles for International Electoral Observation and the Code of Conduct for 

international election observers”. 

 

 2.1.18.3. Workshop d’experts Europa [Europe experts workshop]. This 

section is a component of the previous one, but it accrued separate expenditures. 

As Ms Helena Catt indicated in her report, “...the core team was in Catalonia for 5 

weeks before the referendum. Over the weekend of the referendum they were 

joined by twelve short-term observers from several European countries. This team 

has decades of experience in carrying out more than 300 election observation 

assignments all over the world. On the day of the referendum they monitored the 

situation from 5 am until polls closed at 8 pm and then, as the ballots were 

counted, they visited more than 100 polling stations throughout Catalonia”. 

 

 This reinforcement of personnel at the weekend, intended to enhance the 

electoral observation tasks described, was named Workshop d’experts Europa, 

which was intended to disguise its role as an academic activity. 

 

 The report of the Audit Office of Catalonia dated 28 September 2018, 

submitted to the proceedings as pre-trial evidence in response to the requisition of 

Court of Investigation No. 13 of 28 September 2018, is accompanied by Annex 2, 

which describes the activity of the Group led by Ms Helena Catt and the 

programme of activities for this expert working group. 

 

 It can be substantiated, for example, that a member of the core team, Mr 

Michael Grange, an Irish lawyer and analyst, chaired a debate for which he 

received a payment of 4,873 euros, to which was added the rental of the 

conference room, the fees and expenses of the interpreters, the cost of plane 

tickets with the name of each of these auxiliary observers, expenditures 

corresponding to their visit to Barcelona, Girona, Lleida, Tarragona and Figueres 

and rental costs for six vehicles without drivers. 

 

 The Audit Office of Catalonia also reported - we refer to the report dated 8 

October, cited above - the existence of electronic invoice A170927 (different and 
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separate from no. A17900 in respect of Analysis/political context in Catalonia - 

associated with Helena Catt -; and different and separate from no. A170928 

International Visitor Programme PVIIPD 2017), with the heading Workshop 

d’experts Europe, in the amount of 34,763.43 euros. 

 

 However, this last item, inasmuch as it is not clearly differentiated in the 

closing statements of the prosecutions, will not be assessed for the purpose of 

adding the amount of that expenditure to the actus reusof the offence of 

misappropriation of public funds. Its content, however, does nothing but confirm 

the real activity of the group led by Ms Helena Catt. 

 

 2.1.18.4. Mr Wim Kok. The contracting of another group of observers for 

purposes of publicity and purported legitimation of the illegal referendum has also 

been substantiated. In this case, on 5 September 2017 Diplocat, through MMN2S 

Management Limited, contacted Mr Willem “Wim” Kok - a Dutch politician who 

died in 2018 and who was Prime Minister of the Netherlands between 1994 and 

2002. He was contracted in this manner to secure his presence on 1 October as a 

member of the team of experts. 

 

 Documentation was submitted by the Comptroller General of the 

Generalitat: a) an invoice dated 5 September 2017 in the amount of 32,400 euros 

from the supplier MN2S Management, corresponding to 60% of Mr Wim Kok’s 

fees, paid through the bank account held by Diplocat at Caixabank on 7 

September 2017, with a bank transfer to the current account at National 

Westminster Bank PLC indicated on the invoice from the supplier; b) an invoice 

dated 18 September 2017 in the amount of 21,630 euros from the supplier MN2S 

Management, corresponding to 40% of the fees owed to Mr Wim Kok and paid 

through the bank account held by Diplocat at Caixabank on 15 September 2017 by 

bank transfer to the same current account indicated above; c) a credit note dated 

5/9/2017 (sic), in the amount of EUR 54,030 from the provider MN2S 

Management. 
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 The prosecutions indicate that the reimbursement occurred when MN2S 

Management learnt of the illegal nature of the project. However, Mr Albert Royo 

stated that the reason for the reimbursement was that the service was not 

provided, since Mr Kok had other commitments which he preferred to meet and 

that the accrual is due to the previous payment made when the reservation was 

placed. 

 

 Whatever the explanation of what really happened, the fact is that there 

were charges made by Viap Business Travel SL for Mr Willem Kok’s flights 

corresponding to 14 and 27 September. This information supports the conclusion 

that the provision of services was indeed contracted, although it has not ben 

substantiated that the service was provided. 

 

 e) We must also refer to the English translations for use on the 

cataloniavotes website, expenditure that the private prosecution relates to publicity 

activity abroad. 

 

 Extensive evidence was presented substantiating that Diplocat paid the 

sum of 2,700 euros on a monthly basis to the Ara newspaper to translate any 

news published about the referendum into English and for access to all the content 

of the newspaper, translations that were subsequently added to the content of the 

aforementioned website. 

 

 Mr Albert Royo explained in his witness statement that the website was 

created by Diplocat in 2014, that its content is a repository of news in English and 

that payment was indeed made for these translations from January 2015 onwards, 

as well as the production of some videos that were posted on the site. 

 

 The Court considers, however, that although the substantiation exists, the 

vague reference to this website in the closing arguments of the private 

prosecution, without specifying this service and in the absence of any reference in 

the closing arguments of the Public Prosecutor’s Office, counsels excluding it from 
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the items contained in the offence of misappropriation of public funds that we are 

analysing at present. 

 

 2.1.19. The prosecutions also assert the cost of the use of the premises 

used for voting on 1 October as an expenditure. 

 

 They provide a detailed assessment by analysts attached to the Sociedad 

Mercantil Estatal de Gestión Inmobiliaria de Patrimonio MP SA [state-owned 

company responsible for public immovable assets] of the theoretical rent for the 

2,259 polling stations, amounting to 900,906.70 euros. 

 

 In turn, the defences offered an alternative expert evaluation performed by 

the architects Mr Jordi Duatis i Puigdolers and Mr Juan Güell i Roca, in which the 

methodological assumptions on the basis of which the report submitted by the 

prosecutions was prepared are challenged, inasmuch as it is not possible to 

determine the rental value of a property that was previously excluded from the 

rental market. The fact that the experts applied an integrated approach to public 

and private properties is also challenged. Finally, issue is taken with the fact that 

the valuation did not take into account that the buildings were not used throughout 

the 24 hours of 1 October - a question relating to time that the official opinion 

disregarded - and that, in addition, the centres used as polling stations were not 

utilised to their full extent. 

 

 The Court was able to evaluate the high technical level of the experts who 

authored the respective reports - the official one and that presented by one of the 

parties. We were also able, after a lively and dynamic debate, to clarify the most 

controversial points of a subject that lies outside our usual sphere of knowledge. 

As such, although we accept the conclusion that it is not practicable to establish 

the rent with a high degree of accuracy, it is also the case that the report signed by 

the experts from the state-owned company contains terms for the comparison of 

the cost of use that facilitate any necessary corrections as regards space and 

duration. 
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 Nevertheless, the fundamental difficulty in characterising this use as an 

offence does not relate to problems of quantification, but to the failure to identify 

the effective detriment that said use entailed. No hindrance of or interference with 

any of the functions corresponding to them has been substantiated. Likewise, it 

has not been substantiated that it was necessary to contract replacement 

resources or services to correspondingly cover said functions. 

 

 As such, the cost of this use is excluded from the determination of the actus 

reus of the offence of misappropriation of public funds for which charges are 

brought. 

 

 2.1.20. The responsibility of the defendant Mr Romeva, Director of the 

Department of Institutional Relations, Foreign Affairs and Transparency of the 

Generalitat at that time, is obtained from a significant quantity of the sources of 

evidence that were described above. The endorsement of the most significant 

legislative measures of concealment, the disregarding of all the orders of the 

Constitutional Court that were notified to him in person, directed towards 

preventing the application of public funds to the illegal referendum and, above all, 

the uncontrolled use of public resources to this same end, constitute information 

that leads this Court to the firm belief that the defendant is criminally responsible 

for the offence of misappropriation of public funds with which he was charged. 

 

 In his testimony at the hearing, the defendant asserted that he “did not 

understand in any way” the charge of misappropriation of public funds. The 

expenditures that he covered were expenditures associated with debates or 

conferences at the European parliament. Lobbies in the United States are 

absolutely normal practice. Indeed, they are subject to strict requirements 

regarding transparency and the supervision of their activity. Nothing was illegal - 

he asserted in response to the questions from his lawyer, the only ones he 

considered it appropriate to answer - everything was part of the routine 

management of the Regional Ministry he led. The aim pursued with the 

expenditure that the prosecutions considered to be criminal was none other than 

investing in the dissemination of the reality in Catalonia. Diplocat only aimed to 
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“connect” with social, academic or civic realities. Indeed, some of the trips and 

visits organised by that body included parliamentary representatives from other 

parties that do not support independence, such as the Partido Popular [People’s 

Party] or Ciudadanos [Citizens]. 

 

 The Court cannot endorse this exculpatory argument. 

 

 The judgment we are now handing down does not sanction the normal 

exercise of the activities of Diplocat, controlled and coordinated by Mr Romeva. 

Likewise, it does not pronounce on the administrative legitimacy of the delegations 

abroad opened by the Government of the Generalitat or on the organisation of 

cultural exchanges and trips involving political representatives from different 

States. What we consider relevant here, from the point of view of criminal law, is 

the manifest unfairness of applying public funds to the payment of expenditure 

incurred in consequence of a referendum that was considered illegal by the 

Constitutional Court and, in enforcement of this decision, by the High Court of 

Justice of Catalonia. 

 

 In order to infer in evidentiary form knowledge on the part of Mr Romeva of 

the illegal nature of the application of public funds to the referendum, considerable 

light is cast by the content of the ruling of 4 April 2017 issued by the Constitutional 

Court in the course of unconstitutionality appeal no. 1638-2017 against Additional 

Provision 40, sections one and two, of Law of the Parlament of Catalonia 4/2017 

of 28 March on the Budget for the Generalitat of Catalonia for 2017 (Official State 

Gazette of 5 April 2017). It is a ruling that was notified in person to the accused Mr 

Romeva, among other members of the Autonomous Government: “they were all 

advised, in addition, of their duty to prevent or halt any initiative that might entail 

disregarding or evading the suspension that was ordered. In particular, to refrain 

from initiating, processing, notifying or issuing any resolutions relating to provision 

of the contested budget items or any others, including the Contingency Fund, 

adopted in accordance with additional provision number forty, in order to finance 

any expenditure arising from the preparation, management and holding of the 

referendum process or of the referendum referred to in the contested additional 
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provision; especially tendering, performing or monitoring administrative contracts 

tendered by the Generalitat which are instrumental for the preparation of the 

referendum; or initiating, processing, notifying or issuing any resolutions to extend, 

modify or transfer the contested budget items or any other budget or Contingency 

Fund items, as well as, in general terms, any other budgetary measure adopted 

with the aforementioned purpose, covered by the provision of the contested law, 

including any modifications of budgetary structures envisaged in the second final 

provision of the contested law intended for said purpose, and warn them of the 

possible responsibilities, including those of a criminal nature, that they may incur if 

they fail to comply with this requisition”. 

 

 The Resolution of the Government of the Generalitat dated 7 September 

2017, the content of which we referred to ut supra when analysing the criminal 

responsibility of Mr Junqueras, is of unique interpretative value. This is a statutory 

text, signed by all the members of the Government, which was promoted by the 

Vice President of the Generalitat and by the Ministers of the Presidency Office - Mr 

Jordi Turull - and Institutional Relations and Foreign Affairs - Mr Raül Romeva. 

This rule, subsequently invalidated by the Constitutional Court, authorised the 

various departments to carry out the actions and procurement necessary for the 

conduct of the referendum. It stated verbatim that “the above-mentioned decisions 

and actions will be taken collectively and on a collegial basis by the members of 

the Government, and borne jointly and severally”. 

 

 Within his sphere of responsibilities, the defendant Mr Romeva had control 

over decision-making functions with regard to the expenditure incurred by the 

Diplocat consortium. This is revealed by the organisational structure and funding 

scheme of Diplocat itself. Indeed, in accordance with Decree 149/2012 of 20 

November, the Generalitat covers at least half of the expenditure incurred by the 

activity of the consortium (Article 24). Its highest governing body is the plenum, 

chaired by the President of the Generalitat, who can delegate the chairmanship of 

a meeting of the Plenum to the member of the Government who heads the body of 

the Generalitat of Catalonia with responsibility for foreign affairs (Article 10). 
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 The documentation contained in the proceedings, identified above in the 

legal ground that justifies the criminal responsibility of Mr Junqueras, highlights the 

existence of expenditures that reflect the violation of the most elementary rules of 

fairness in the administration of public funds which could not have been applied in 

any event to the conduct or promotion abroad of a popular consultation that had 

been declared illegal. And there is clear evidence of the existence of: a) visits by a 

large group of European parliamentarians, between 28 and 29 September and 2 

October 2017, intended to publicise and legitimise the illegal referendum. They 

cost 43,341 euros; b) the hiring of a research team with expertise in international 

elections - the International Election Expert Research Team, led by Ms Helena 

Catt, which cost 177,304.90 euros; c) the contracting, through MN2S Management 

Limited, of a team that included the Dutch politician Mr Willem - Wim - Kok during 

the days of the referendum: 54,030 euros; although this amount was reimbursed 

because the service was not performed. 

 

 In addition to this budgetary connection with the Diplocat consortium, the 

expenditures incurred through the Delegations of the Government of the 

Generalitat Abroad must be itemised, all linked to decisions subject to the control 

of the defendant Mr Romeva. This is the case, for example, of the contracting of a 

consultant in the United States in August 2017, for three months, to perform 

lobbying work in defence of the referendum. It cost 60,000 euros. The same 

situation occurred with the contracting of the services of The Hague Centre for 

Strategic Studies, as international observers to verify the 1 October referendum. 

167,065 euros were budgeted although 47,635 euros remain to be paid. 

 

2.1.21. In previous sections, referring to the specific acts of disbursement 

attributed by the prosecutions to the defendants, we have already made reference 

to those that were channelled through the Ministry of the Presidency, led by Mr 

Jordi Turrull. What we analysed there is worth highlighting now to avoid 

unnecessary repetition - expenditure related to the CTTI, the referéndum.cat 

website, the voter registration of Catalans abroad, the contracting of Ms Teresa 

Guix to design the website pactepelreferendum.cat, the civisme campaign, the 
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contracting via Mr Molons of an order to Unipost for the distribution of the formal 

notifications for polling station staff. 

 

 It is certain that Mr Turull took possession of his post on 14 July 2017, and 

on this date the only prior expenditure of those who comprise the misappropriated 

budgetary allocations was that referring to the dissemination of voter registration 

information for Catalans abroad, carried out between February and May 2017.  But 

even without the need to resort to the joint perpetration doctrine adhered to for 

justifying the accusation of this expenditure, it arrived in time to formalise and 

declare the appropriate provision of this service, in order for it to be paid. This is 

accredited thus by the certificate provided by the Generalitat Auditing Office in its 

report of 8 February 2018, when called upon to do so by the State Secretariat for 

the Treasury. This service was paid for not only as it was an obligation as a result 

of its provision, but also for its clear and prior adhesion to the plan it responded to. 

 

 2.1.22. The responsibility of the Regional Minister for Employment, Ms 

Bassa, is also linked to her contribution towards the referendum expenditure, 

especially to that created for the relevant tasks associated with the printing of the 

pamphlets that were going to be used in the referendum consultation. 

 

 She was not a promoter of the 6 September agreement, but she subscribed 

to it, along with the other members of the Government of the Generalitat. And, 

unlike other members of the governmental team who limited themselves to the 

formal subscription to this and other agreements, but did not undertake direct acts 

of execution as regards the missapropriative conduct, Ms Bassa contributed to the 

holding of the illegalised referendum via acts in detriment to the public property 

she was required to administer. Their effective material contribution results from 

the assumption of one of the five parts into which the order to the company 

Unipost was divided for the distribution of the notifications of the appointment of 

polling station staff and the notification indicating the polling station where the 

totality of the electoral roll was to vote. 
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 We already set the date of the illegal agreement as 6 or 7 September 2017, 

and the argument used by the defence that at the time of the subscription the 

Constitutional Court had not yet made a pronouncement on the suspension of 

Laws 19 and 20 -on transition and the referendum-  cannot be accepted by the 

Court. And the fact is that the contretemps that presided over the approval of 

these laws, in a frenetic parliamentary tasks in the early hours, obeyed the criminal 

intention of those who were completely aware that the Constitutional Court -as had 

occurred on previous dates- was going to suspend this legislative package, along 

with the regulatory statutes of enactment. We insist that Ms Bassa and Messrs 

Junqueras, Turull and Romeva were entirely aware of the illegal nature of the 

constituent process and the medial referendum they called, whatever its cost and 

with the clear determination to charge its cost to the public coffers. 

 

2.2. Mr Santiago Vila, Mr Carles Mundó, Ms Meritxell Borràs, Mr 
Joaquím Forn and D. Josep Rull 

  

 The judgement acquits Rull, Forn, Vila, Mundó and Borràs of the offence of 

misappropriation of public funds of which they were accused by the Ministerio 

Fiscal, the Abogacía del Estado and the acción popular. 

 

 To be sure, all of these defendants set their signatures to the government 

decision announcing that all expenditure earmarked by the Govern for the holding 

of the referendum would be assumed as a joint and several responsibility. 

However, an offence committed as a partnership requires, in accordance with the 

case-law of this Court, something more than a prior agreement to commit that 

offence. It is essential - in accordance with the doctrine that we have referred to ut 

supra, on justifying the concurrence of the offence of misappropriation of public 

funds for other accused parties- that the co-perpetrator carry out material acts, be 

they fundamental or not, of execution. However, it has not been proved – despite 

the prosecutors’ efforts – that Minister Ms Borràs or Ministers Forn, Rull, Vila and 

Mundó placed the departments under their charge at the service of specific 

expenditure shown to have been used for the holding of the illegal referendum. In 

fact, as stated by some witnesses, some of them even gave specific orders not to 

apply budgetary allocations to the plebiscite scheduled for 1 October. This is 
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especially the case for Mr Vila, Mr Mundó and Ms Borràs. This is the difference 

with respect to the other members of the regional government who have been 

convicted of this offence, as they went beyond a rhetorical and criminally irrelevant 

shared statement of their intention to evade the financial scrutiny that is inherent in 

democratic societies -a merely symbolic and supportive “all for one and one for 

all”, rather, performed specific acts of economic disbursement, in what was none 

other than a genuine display of their disloyalty.  

 3. Offence of disobedience 

 

 3.1. The accused Mr Santiago Vila, Ms Meritxell Borràs and Mr Carles 

Mundó are the perpetrators of an offence of disobedience, outlined and sanctioned 

in Article 410 of the Criminal Code. 

 

 The former was Regional Minister for the Department of Enterprise and 

Knowledge. Ms Meritxell Borràs carried out the same function in the Department of 

Governance, Public Administration and Housing Mr Carles Mundó had assumed 

the same role in the Department of Justice. 

 

 3.2. The criminal responsibility of the three accused for an offence of 

disobedience can be reasoned from a systematic combined treatment. The main 

evidence for accrediting the complete disregard by all of them for the orders of the 

Constitutional Court, is constructed from publicly available sources, on the whole 

the Official Gazette of the Parlament, and the Official State and Generalitat 

Gazettes. The Court has also evaluated the testimony of those other accused and 

witnesses who were subject to identical orders and, furthermore, the explanations 

offered in the respective statements of Mr Santiago Vila, Ms Meritxell Borràs and 

Mr Carles Mundó. 

 

They were all the recipients, in their capacity as members of the Govern, of 

the orders issued from the Constitutional Court declaring the unconstitutionality 

and render ineffective the legislative and regulatory initiatives adopted over the 

course of the events. As we have reflected in the factum, the decisions of the 

Bureau to admit to parliamentary process, and the decisions of the plenary 
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session of the Parliament, which included deliberation and voting of Laws 19 and 

20/2017, on the referendum and transition, in disregard of the essential formalities 

of legislative procedure, were declared void by respective rulings of the 

Constitutional Court, Nos. 123/2017 and 124/2017, of 19 September 2017. Law 

19/2017, published on 8 September 2017, was finally declared void under 

Constitutional Court judgement STC 114/2017 of 17 October 2017, and Law 

20/2017 was declared void by Constitutional Court judgement STC 124/2017 of 8 

November 2017. The Constitutional Court’s decisions again gave warnings as to 

the illegality of future decisions and the possibility of incurring criminal liability. The 

directions for suspension were personally notified with said warnings to the 

members of the Govern in their capacity as such, with none of them holding a seat 

in Parlament during that time. 

 

They were also the recipients of the other orders referred to in the account 

of proven facts, and which were the result of the response of the Government of 

the Nation in the face of the intense and hasty legislative activity, aimed at the 

creation of a legal framework that could be invoked to afford apparent protection 

for the holding of the illegal referendum. 

 

A more direct affectation, insofar as the order alluded to a nearby functional 

sphere and which entered completely in the prohibition contained in the preceding 

orders, occurred with the signing of Decree 139/2017, on the call for the 

referendum. The Plenary Session of the Constitutional Court, by a direction of 7 

September 2017, suspended its application, with the corresponding personal 

warnings on the possible criminal liabilities and in order to impede the non-

compliance. The cited act was declared unconstitutional and invalid by judgment 

no. 122/2017 of 31 October 2017. The three accused, in their capacity as 

members of the autonomous regional executive, approved this decree. 

 

Also on 6 September, upon the proposal of the Department of the Vice-

Presidency and Economy and Finance of the Generalitat of Cataluña, Messrs 

Mundó and Vila and Ms Borràs approved, in their capacity as regional ministers of 

the Govern, Decree 140/2017, of 6 September, on supplementary regulations for 
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the enactment of the Catalonian Self-determination Referendum. The Plenary 

Session of the Constitutional Court, via a direction on 7 September 2017, 

suspended its application, with the indicated warnings, personally notifying the 

members of the Autonomous Government and numerous authorities. It was 

declared unconstitutional and invalid by judgment no. 121/2017 of 31 October 

2017. 

 

3.3. The notifications that served to deliver the personal orders addressed 

to the three defendants by the Constitutional Court - incorporated into the 

proceedings as documentary evidence - contained a formula that was repeated 

across all cases. It warned them of their duty to abstain from undertaking any 

actions aimed at putting the challenged resolution into practice and of “...of their 

duty to impede or paralyse any legal or material initiative that directly or indirectly 

supposes ignoring the nullity” of the challenged regulatory acts or resolutions 

“warning of the possible responsibilities, including criminal responsibility, in which 

they may incur in the event of failing to abide by the matters ordered by this 

Court”. 

 

Ms Borràs acknowledged having signed the decree calling for a referendum 

despite having been warned of her duty not to do so. In her statement at the oral 

hearing she wanted “...to draw attention to her dilemma”. On the one hand, the 

mandate of an absolute majority that obliged the Govern chosen by the Chamber, 

with an absolute majority, she insists, to hold a referendum The municipalities and 

citizenry joined this political will via the organised demonstrations. She imagined 

that the referendum would be suspended. She did not seek - she alleges - to 

disrespect the Constitutional Court, but it was a democratic mandate from the 

Parlament against a legal body that, in recent years, had been subject to a strong 

politicisation. The signing of decree 139/2017, without wishing to take away from 

its importance, was not necessary for its validation. The signatures of the 

President of the Generalitat and the head of the Ministry in question suffice for 

this. She accepts, therefore, that she signed it, but that her signature was 

unnecessary. “…our signatures were a gesture of response to this will in the face 

of the mandate from the parliament”. 
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 The accused Mr Mundó, who did not question the receipt of the orders, 

pointed out that the signing of the decree calling for the referendum was “...an 

extraordinary act”. There was a lot of media presence, and a great expectation 

had been created. This is the reason why “....they wanted to emphasise the 

political nature. These signatures neither added nor removed legal validity”. He 

was convinced he was not committing any offence. In any event, it was not 

considered that these orders meant the duty to paralyse the process and he 

lacked the power to put conditions on his Gabinete colleagues. 

 

 Mr Vila also acknowledged having been personally notified of the mandate 

from the Constitutional Court. In some cases - there were a number of requisitions 

- he felt it did not concern him because they referred to acts of Parlament and he 

was not a member. On other occasions he felt it did. He is convinced he did not 

disobey the order as, following the referendum act and its suspension, he did not 

adopt government decisions in his sphere of competence. He coincides with his 

colleagues in that decrees 139 and 140 contained his signature, despite it not 

being at all necessary. It involved “...a political act of solidarity amongst all 

members of the Gobern· An act it was only possible to understand through its 

contextualisation, given that “...it is easy to review decisions now”. Decisions were 

taken that caused the referendum to mutate into a great political movement. He 

never saw it as a true referendum. It was not a referendum, “...it was an act of 

political exhibition”. 

 

3.4. The rejection based on the conviction of the lack of political legitimacy 

of the ordering Court -as we have reasoned ut supra exhaustively- can never 

operate as a reason for justification. The three defendants were perfectly aware of 

the existence of an order formally issued by someone holding the legal powers to 

do so, and of their duty to abide by it and, despite this, stubbornly ignored what 

they had been ordered to do. The signing of Decrees 139 and 140/2017, beyond 

the strategic erosion of the validity of the signature of all of the Ministers, perfectly 

expressed an unequivocal will to reject the constitutional mandate they had 

previously received. The defence strategy - the legitimacy of which is clear - 
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forgets that, irrespectively of the signature of the President and the Minister of the 

department affected by the resolution, all decrees are regulatory acts approved by 

the government, a collegiate decision that, as such, is the fruit of the concerted will 

of the members of the executive. 

 

The Court deems the classification of the offence of disobedience as a 

continued offence - a proposal shared between the Fiscal, the Abogacía del 

Estado and the acció popular - as unacceptable (cf. Article 74 Criminal Code). It is 

impeded thus by the significance of this offence and the nature of the omission 

itself. Justifying the existence of a new offence for each of the resolutions that 

were not complied with would not make sense. What Article 410 sanctions, more 

than one type of omission or another, is the rebellious behaviour upon recognising 

the connection and subsequent duty to act in compliance with that which is 

ordered. This shall not prevent it being possible for the number of ignored 

resolutions and, above all, the obstinacy in the non-compliance thereof, to 

decisively influence the determination of the sentence. 

 

 4. Offence of criminal organisation 

 

 The defendants Mr Oriol Junqueras, Mr Raül Romeva, Mr Jordi Turull, Ms 

Dolors Bassa, Mr Jordi Sánchez, Mr Jordi Cuixart, Mr Josep Rull, Dña. Carme 

Forcadel, Mr Joaquim Forn, Ms Meritxell Borràs and Mr Carles Mundó did not 

commit the offence of criminal organisation of which they were accused by the 

acción popular (Article 570 bis, paragraphs 1 and 2, sub-paragraphs a) and c) of 

the Criminal Code). 

 

 In the section referring to the legal classification of the facts, we have 

already put forward that it is not possible for them to be subsumed into the offence 

of criminal organisation, which was a prosecution of the acción popular. It 

proceeds, therefore, to acquit the three defendants of this offence. 

 

 The acción popular claims two aggravating circumstances, but they do not 

both apply to all of the defendants. On the one hand, that of acting “...for reasons 
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of discrimination” (Article 22.4 Criminal Code. This aggravating circumstance, 

apart from other considerations, cannot apply to legal rights that are supra-

individual and not strictly personal, such as sedition, disobedience and 

misappropriation. And, regarding the misuse of public authority (Article 22.7 

Criminal Code) applicable to those defendants in which it concurs and for the 

offences they are convicted of, it is inherent to them, to which such application 

would be impossible (Article 67 Criminal Code). 

 

 D) SENTENCES 

 

1. Sedition and misappropriation of public funds jointly considered as 
interrelated offences [concurso medial] 
 

 In accordance with Article 545.1 of the Criminal Code, “Those who have 

announced, sustained or directed the sedition or appear in it as its main 

perpetrators, shall be punished with a prison sentence of eight to ten years, and of 

ten to fifteen years if they are individuals in positions of authority. In both cases 

absolute disqualification shall be imposed for the same duration. 

 

 The Court deems that the defendants Messrs Junqueras, Romeva, Turull 

and Ms Bassa, in their condition of perpetrators of the offence of sedition, must be 

considered, for these effects, as authority. Article 24.1 of the Criminal Code 

understands authority for criminal purposes as anything that “...by itself, or as a 

member of any corporation, tribunal or professional association is in charge or 

exercises its own jurisdiction” and “...members of the Legislative Assemblies of the 

Autonomous Regions”. The defendants also possessed a functional authority, 

marked by their decision-making capacity to join together and condition the 

development of the criminal agreement. 

 

 The defendant Mr Oriol Junqueras was the Vice President of the 

Government of the Generalitat and Regional Minister of Economy and Finance. He 

was thus at the summit of the political-administrative organisational structure that 

was put at the service of the seditious process. 
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 The defendants Messrs Junqueras, Romeva, Turull and Ms Bassa were 

members of the Govern. In their respective decision-making spheres and on the 

basis of the date of their appointment as Ministers, they made possible and 

subscribed to the governmental agreements set out in the factum, which outlined 

an attempted administrative legality that went against all of the orders from the 

Constitutional Court. They encouraged the tumultuous mobilisations organised to 

afford visibility to the loss of power of the legal bodies in Catalonia and 

contributed, with the individual decisions described in the account of proven facts, 

to the reality of the referendum that was repeatedly forbidden and prohibited by 

the Constitutional Court.  

 

 By way of sanction, Article 432.1 of the Criminal Code  stipulates that public 

authorities or officials who commit the offence outlined in Article 252 on public 

property shall be sentenced to a prison term of two to six years, and special 

disqualification from public office or employment and from standing for public office 

for a period of six to ten years. Article 252 of the Criminal Code sanctions for the 

offence of unfair administration “those who, with powers under the law to manage 

an asset of a third party, and which are granted by the authority or assumed by 

means of a legal transaction, violate said powers, overstepping the exercise 

thereof and, thus, who cause a damage to the asset managed”. 

 

 Article 432.3 establishes a criminal definition that is aggravated, due to 

amount, when it exceeds 250,000 euros, and which obliges the imposing of the 

sentence in its upper half, with it being possible to reach the sentence that is 

higher in degree. 

 

 The defendants Messrs Junqueras, Romeva, Turull and Ms Bassa are 

declared perpetrators of an offence of aggravated misappropriation, due to the 

disloyalty shown by having put the structure of their respective departments at the 

service of an uncontrolled strategy of public expenditure for the purpose of the 

illegal referendum. This was done with a total amount exceeding 250,000 euros. 
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 In a manner consistent with its proposed prosecution, the Ministerio Fiscal 

did not consider the possibility of joining both offences as it deemed the acts to be 

constitutive of an offence of rebellion outlined in Article 472, which converts the 

diversion of “public funds from their legitimate investment” in an aggravated 

definition (473.2 Criminal Code). The acción popular, which proposed as an 

alternative the concurrence of the offences of rebellion and sedition and which 

included in the offence of criminal organisation the disbursement of public funds, 

did not make an express pronouncement on the criminal classification of this 

concurso. The Court considers the proposal of the Abogacía del Estado, which 

envisages a concurso medial as regards the relationship between the offences of 

sedition and misappropriation, to be correct. There are principled systematic 

reasons for considering this option to be correct, to the extent that there is an 

undeniable instrumental relationship that attracts this criminal treatment. All of the 

expenditures were aimed at making the strategic plan of the referendum a reality. 

The budgetary allocations made available were necessarily destined for this 

purpose. 

 

 In accordance with Article 77.3 of the Criminal Code, in the cases of 

offences jointly considered as interrelated [concurso medial] “a higher sanction 

shall be imposed than the one that would have applied, in the specific case, for the 

more serious offence, and it may not exceed the aggregate specific sanctions that 

would have been imposed separately for each one of the offences. Within these 

limits, the judge or court shall adapt the sanction in accordance with the criteria 

expressed in article 66. In any case, the sanction imposed may not exceed the 

duration limit established in the previous article.” 

 

 The Court considers, pondering the reasons put forward, that the 

perpetrators of the offences of sedition and misappropriation of public funds, in 

accordance with their punishment via the application of the rules governing 

concurso medial described in Article 77.3 of the Criminal Code, must be 

sanctioned as follows: 
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 Mr Oriol Junqueras is sentenced to a prison term of 13 years and absolute 

disqualification from holding public office for 13 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 Mr Raül Romeva is sentenced to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 Mr Josep Turull [sic] is sentenced to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 Ms Dolors Bassa is sentenced to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 2. Offence of sedition 

 

 At the time, Ms Forcadell was the President of the Parlament. Her relevant 

role in the creation of a regulatory framework, with apparent constitutional value, 

has been manifestly accredited. It was called to give coverage to a referendum 
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suspended by the Constitutional Court and a citizen mobilisation aimed at 

affording visibility to the loss of jurisdictional capacity of the judicial bodies based 

in Catalonia. The contretemps experienced in the parliamentary seat over 6 and 7 

September and the strategies concocted to avoid the suspension ordered by the 

Constitutional Court confer on her a protagonism of the first order. 

 

 Messrs  Forn and Rull were members of the Gobern. Their protagonism as 

regards the regulatory decisions that determined the creation of a parallel legality 

has already been underlined. Their responsibility in the tumultuous mobilisation 

aimed at demonstrating the loss of jurisdictional authority on the part of Catalan 

Judges was facilitated by the respective posts they held. 

 

 The three aforementioned defendants participated, as stated, from their 

status as authority. This is not the case, however, for the defendants Messrs 

Sanchez and Cuixart. The criminal classificatory framework they fall under, 

through a mandate from Article 545.1 of the Criminal Code, is a prison sentence of 

8 to 10 years, a term reserved for those who “have induced, sustained or directed 

the sedition or appear in it as its main perpetrators”. In the factual determination 

we have reflected their condition as public leaders at the vanguard who, in 

agreement with the seditious aims of the other defendants, showed themselves to 

be true leaders of the episodes that occurred on 20 September and 1 October. 

 

 It proceeds to impose the following sanctions: 

 

 Ms Carme Forcadell, as the perpetrator of an offence of sedition, is 

sentenced to a prison term of 11 years and 6 months and absolute disqualification 

from holding public office for 11 years and 6 months, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 
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 Mr Joaquim Forn, as the perpetrator of an offence of sedition, is sentenced 

to a prison term of 10 years and 6 months and absolute disqualification from 

holding public office for 10 years and 6 months, with the subsequent definitive 

forfeiture of all of the honours, positions and public posts that the sanctioned 

individual holds, even where these are elective, and disqualification from holding 

these or any other honours, posts or public positions, or being elected to hold 

public office for the duration of the sentence. 

 

 Mr Josep Rull, as the perpetrator of an offence of sedition, is sentenced to a 

prison term of 10 years and 6 months and absolute disqualification from holding 

public office for 10 years and 6 months, with the subsequent definitive forfeiture of 

all of the honours, positions and public posts that the sanctioned individual holds, 

even where these are elective, and disqualification from holding these or any other 

honours, posts or public positions, or being elected to hold public office for the 

duration of the sentence. 

 

 Mr Jordi Sánchez, as the perpetrator of an offence of sedition, is sentenced 

to a prison term of 9 years and absolute disqualification from holding public office 

for 9 years, with the subsequent definitive forfeiture of all of the honours, positions 

and public posts that the sanctioned individual holds, even where these are 

elective, and disqualification from holding these or any other honours, posts or 

public positions, or being elected to hold public office for the duration of the 

sentence. 

 

 Mr Jordi Cuixart, as the perpetrator of an offence of sedition, is sentenced 

to a prison term of 9 years and absolute disqualification from holding public office 

for 9 years, with the subsequent definitive forfeiture of all of the honours, positions 

and public posts that the sanctioned individual holds, even where these are 

elective, and disqualification from holding these or any other honours, posts or 

public positions, or being elected to hold public office for the duration of the 

sentence. 

 

 3. Offence of disobedience 
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 By way of sanction, Article 410 of the Criminal Code stipulates that “Public 

authorities or officials who openly refuse to duly comply with legal rulings, issued 

within the sphere of their respective competence and under the legal formalities, 

shall be sentenced to a fine of three to twelve months and special disqualification 

from public employment or office for a term of six months to two years”. 

 

 The Court considers that, attending to the quantitative parameters referred 

to in Article 50.5 of the Criminal Code, deduced from the economic situation of the 

three defendants, their professional qualifications and their personal 

circumstances, it proceeds to impose on each of them, Ms Borràs and Messrs Vila 

and Mundó, the sanction of a 10 month fine at a daily rate of 200 euros, with 

personal subsidiary liability of one day for each two quotas that remain unpaid, 

and special disqualification from the exercise of elective public posts, be they in 

the national, autonomous regional or local sphere, and from the exercise of the 

functions of government in the national, autonomous regional or local sphere for a 

period of 1 year and 8 months. The duration of the disqualification period has been 

set taking as a reference the balanced determination of precedent cases already 

tried by this Court, in which the seriousness of the acts was not as intensive, and 

the obstinancy of the defendants in ignoring the orders from the Constitutional 

Court did not acquire the significance and relevance expressed by the facts 

declared as proven in this case. 

 

4. On the application of Article 36.2 of the Criminal Code and the 
classification of the convicted parties in penitentiary category three 
 

 The Ministerio Fiscal requested that the Court apply Article 36.2 of the 

Criminal Code, in order for the defendants sanctioned with prison terms to be 

prohibited from obtaining category three (open regime) until they had served half 

of the sentence. 

 

 The Court does not consider there to be a concurrance of circumstances to 

justify its application. In accordance with its literal wording, “when the term of the 

prison sentence handed down exceeds five years, the Judge or Court may order 
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that classification of the prisoner in category three penitentiary treatment not take 

place until half of the sentence handed down has been served”. 

 

 This precept, given in relation to the various sub-sections that comprise 

number 2 of Article 36 of the Criminal Code, is justified by the need to confer a 

faculty on the sentencing court that directly affects the progression of the degree 

of those parties responsible for and convicted of serious offences. This power 

cannot be construed as a legal mechanism to forestall decisions of the prison 

authorities that are thought inconsistent with the severity of the offence. Such 

decisions can be challenged by the ordinary procedures, and may be reviewed. 

Article 36.2 of the Criminal Code gives the sentencing court power to make a 

prediction of future danger so as to preserve the interests protected by law that 

were violated by the offence. It is from this perspective only that the application by 

the Fiscal is to be considered. The defendants have been penalised with custodial 

sanctions based on the offences of which they have been convicted, and by 

penalties of absolute ineligibility for public office that prevent them from standing 

for office at elections and from assuming responsibilities such as those they had at 

the time of committing the offences. 

 

 The power of the courts to review administrative decisions in the 

penitentiary domain that are thought unlawful is the best assurance that the prison 

terms will be served in accordance with an individual appraisal of compliance and 

progression. The central role that our legal system gives the Fiscal to challenge 

any unlawful decision as to the enforcement of custodial sanctions is an added 

safeguard that further justifies our reply. 

 

 E) CIVIL LIABILITY 

 

 The Ministerio Fiscal and the Abogacía del Estado are not bringing civil 

action but they do request - and the Court orders it thus - that the evidence and 

judgment be referred to the Court of Auditors [Tribunal de Cuentas], in accordance 

with Article 18.2 of Organic Law 2/1982, of 12 May, of the Court of Auditors, Article 

20 (on the Legal Service of the State in the Court of Auditors) and 16, 17 and 49.3 
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of the Law on the Workings of the Court of Auditors, Law 7/1988, of 5 April, for the 

establishment and definitive reclaiming of the total amounts diverted. As the 

disloyal acts in the administration of funds constitute an offence, the civil liability 

shall be determined by the accountable jurisdiction in the sphere of its 

competence. 

 

 The acusación popular does expressly prosecute civil liability deriving from 

the offence and makes the defendants “...civilly jointly liable for payment of the 

total sum of 4,279,985.03 euros, corresponding to the misappropriated amount”. 

 

 The lack of legitimacy for the acusación popular to urge a pronouncement 

on civil liability is a result of its own procedural significance. As it is not linked to 

the detriment occasioned by the offence, case-law denies it the capacity to bring 

civil action. The only public matter is the exercise of the criminal action, not civil 

action, which responds to guiding principles different to those that cover criminal 

proceedings. This Court has understood it thus in numerous precedents (cf. 

Supreme Court Judgments 12 March 1992; 21 March 1994 and 2 February 1996, 

amongst many others). 

 

 F) COSTS 

 

 Court costs shall be imposed by law upon the parties that are found to be 

criminally responsible for all offences (Article 123 Criminal Code). 

 

 The distribution of costs in the event of various convicted parties and/or 

various offences - objectively and subjectively plural procedural object - admits two 

systems: distribution by offences or by defendants. 

 

 Case law has opted for the formula based on a breakdown of the costs 

according to the number of offences tried -punishable offences and not different 

criminal definitions: which is relevant here as it obliges division by acts and not by 

classifications put forward-. Each offence -criminally relevant act- is divided 

between those who have been accused of participating in each one in order to 
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declare ex officio the share corresponding to those acquitted and sentence those 

convicted to their respective share. 

 

 We must look at distribution by offences - as a first step - and then within 

each offence and the division between the participants. The inverse system - 

dividing between the number of accused parties, then reducing in turn the 

respective quota where there is convergence on any of the accused parties as 

regards sentences for one or more offences and acquittals for others - produces 

less considered results (Supreme Court Judgment 676/2014, of 15 October). This 

Court has on the sporadic occasions it has been obliged to make a 

pronouncement on this matter leaned decidedly towards the system based on a 

fragmentation of costs according to the number of acts tried. Distribution “by head” 

operates afterwards, once the portions corresponding to each offence that is the 

object of accusation has occurred and those corresponding to those offences for 

which all accused parties have been acquitted have been excluded (Articles 123 

Criminal Code and 240.1.2 Code of Criminal Procedure and Supreme Court 

Judgments 385/2000, 14 March, 1936/2002, 19 November, 588/2003, 17 April and 

2062/2002, 27 May, amongst others). 

 

 This is not a rigid criterion by any means; on the contrary, it admits 

modifications compatible with the broad formula employed by Article 240 of the 

Code of Criminal Procedure. They are not inflexible or impermeable rules in terms 

of considerations that are not strictly arithmetic. The general principle shall be that 

of distribution in the established form. Under exceptional circumstances corrective 

elements may be introduced reasoning a separation of these quantitatively exact 

divisions to establish proportions in terms of the greater or lesser procedural 

“work” created by the different acts, to assign a number of diverse quotas to their 

perpetrators (see Supreme Court Judgments 233/2001, 16 February and 

411/2002, of 8 March). 

 

 By combining both ideas we are going to distinguish between the plural acts 

classified by the prosecutions as rebellion, sedition, disobedience and/or criminal 

organisation, and the offences of misappropriation. They are two different blocks. 
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On the one hand, the disobedience attributed to three of the convicted parties and 

the extent to which this would constitute the embryonic stage at which for other 

accused parties it would be subsumed into the prosecutions for rebellion, sedition 

or criminal organisation, which are three legally different intentions but grounded 

on the same factual iter criminis. The prosecution for criminal organisation would 

not add different acts: note that it was not even included in the formal accusation. 

Grouping all of these charges that are different but rooted in considerably 

connected acts has been deliberated. It would not make sense for the three 

individuals convicted of the lesser offence -disobedience- to have to assume a 

third of the total costs when the sentence handed down to a large part of the 

remaining co-defendants covers these same offences -disobedience- although 

absorbed by the more serious classification. 

 

 On the other hand we must take into account the offences of 

misappropriation that enjoyed a relative autonomy in the prosecutions, although it 

is certain that according to some classifications it would fall under a complex 

offence that we have eventually dismissed. 

 

 And within each of these two large blocks we shall divide by the number of 

defendants, excluding the costs that would correspond to the acquitted defendants 

in order to declare them ex officio. 

 

 Nine of the defendants were accused of the offence of misappropriation. 

Five have been acquitted. This half of the total costs must be divided by nine. Five 

ninths shall be declared ex officio and the rest must be paid by the four parties 

convicted of the offences of misappropriation in equal parts (1/18, an eighteenth of 

the total for each one). 

 

 The twelve defendants were accused of the other acts (which would cover 

disobedience, sedition/rebellion and criminal organisation). They have all been 

sentenced according to one charge or another. This other half of costs must be 

divided between twelve in a manner that each of the defendants assumes a quota, 

that is, 1/24 of the total of the procedural costs. 
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 As such, the defendants Mr Santiago Vila, Ms Meritxell Borràs, Mr Carles 

Mundó, Mr Joaquim Forn, Mr Jordi Sánchez, Mr Jordi Cuixart, Mr Josep Rull and 

Ms Carme Forcadell must each pay 1/24 of the total costs (which equates to three 

seventy-seconds 3/72). 

 

 The other three convicted parties, Mr Oriol Junqueras, Mr Raül Romeva, Mr 

Jordi Turull and Ms Dolors Bassa must pay 1/24 plus 1/18 of the total costs, which 

equates to 4/72 (four seventy-seconds of the total). 

 The percentage of remaining costs must be declared ex officio. 

 

 Regarding the content, the costs of the private prosecution (Abogacía del 

Estado) must be included in the sentence in the proportion indicated. Far from 

being disruptive, its intervention in the proceedings has been correct, contributing 

to the bringing of the criminal action, with the sentence, furthermore, retaining 

homogeneity with its aims. 

 

 The costs of the acusación popular cannot be included (Supreme Court 

Judgments 977/2012, 30 October, 224/1995, 21 February 1995 and 649/1996, 2 

February, 2/1998, 29 July, 1237/1998, 24 October, 515/99, 29 March, 703/2001, 

28 April; 1490/2001, 24 July, 1811/2001, 14 May, 1798/2002, 31 October, 

149/2007, 26 February 1318/2005 17 November, 1068/2010, 2 December, 

947/2009, 2 October and 903/2009, 7 July). We do not find ourselves before one 

of the very exceptional cases in which case-law has considered it possible to 

include costs incurred by the acusación popular in the sentence. 

 

 G) DISCOUNT OF TIME SPENT IN PREVENTATIVE PRISON  

 

 In accordance with the stipulations of Article 58 of the Criminal Code, the 

time spent in preventive prison shall be discounted, where appropriate, in the form 

envisaged in Article 59 of the same legal text, in the equivalence of that set in the 

enforcement of the judgment.  

III. JUDGMENT 
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To all of the above, in the name of the King and by the authority conferred 

on it by the Constitution, this Court has decided: 

 

 1. TO SENTENCE the following defendants as perpetrators of an offence of 

sedition in joint consideration with an interrelated offence of misappropriation, 

aggravated by the amount in question, to the following: 

 

 a) MR ORIOL JUNQUERAS, to a prison term of 13 years and absolute 

disqualification from holding public office for 13 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 b) MR RAÜL ROMEVA, to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 c) MR JORDI TURULL, to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 

from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 d) MS DOLORS BASSA, to a prison term of 12 years and absolute 

disqualification from holding public office for 12 years, with the subsequent 

definitive forfeiture of all of the honours, positions and public posts that the 

sanctioned individual holds, even where these are elective, and disqualification 
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from holding these or any other honours, posts or public positions, or being 

elected to hold public office for the duration of the sentence. 

 

 2. TO SENTENCE the following defendants, as perpetrators of an offence 

of sedition, to the following: 

 

 a) MS CARME FORCADELL, to a prison term of 11 years and 6 months 

and absolute disqualification from holding public office for 11 years and 6 months, 

with the subsequent definitive forfeiture of all of the honours, positions and public 

posts that the sanctioned individual holds, even where these are elective, and 

disqualification from holding these or any other honours, posts or public positions, 

or being elected to hold public office for the duration of the sentence. 

 

 b) MR JOAQUIM FORN, to a prison term of 10 years and 6 months and 

absolute disqualification from holding public office for 10 years and 6 months, with 

the subsequent definitive forfeiture of all of the honours, positions and public posts 

that the sanctioned individual holds, even where these are elective, and 

disqualification from holding these or any other honours, posts or public positions, 

or being elected to hold public office for the duration of the sentence. 

 c) MR JOSEP RULL is sentenced to prison term of 10 years and 6 months 

and absolute disqualification from holding public office for 10 years and 6 months, 

with the subsequent definitive forfeiture of all of the honours, positions and public 

posts that the sanctioned individual holds, even where these are elective, and 

disqualification from holding these or any other honours, posts or public positions, 

or being elected to hold public office for the duration of the sentence. 

 

 a) MR JORDI SÁNCHEZ to a prison term of 9 years and absolute 

disqualification from holding public office for 9 years, with the subsequent definitive 

forfeiture of all of the honours, positions and public posts that the sanctioned 

individual holds, even where these are elective, and disqualification from holding 

these or any other honours, posts or public positions, or being elected to hold 

public office for the duration of the sentence. 
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 a) MR JORDI CUIXART to a prison term of 9 years and absolute 

disqualification from holding public office for 9 years, with the subsequent definitive 

forfeiture of all of the honours, positions and public posts that the sanctioned 

individual holds, even where these are elective, and disqualification from holding 

these or any other honours, posts or public positions, or being elected to hold 

public office for the duration of the sentence. 

 

 3. TO SENTENCE the following defendants, as perpetrators of an offence 

of disobedience, to the following: 

 

 a) MR SANTIAGO VILA, to a fine of 10 months, at a daily rate of 200 euros, 

with personal subsidiary liability of one day for each two quotas that remain 

unpaid, and special disqualification from the exercise of elective public posts, be 

they in the national, autonomous regional or local sphere, and from the exercise of 

the functions of government in the national, autonomous regional or local sphere 

for a period of 1 year and 8 months. 

 

 b) MS MERITXELL BORRÀS, to a fine of 10 months, at a daily rate of 200 

euros, with personal subsidiary liability of one day for each two quotas that remain 

unpaid, and special disqualification from the exercise of elective public posts, be 

they in the national, autonomous regional or local sphere, and from the exercise of 

the functions of government in the national, autonomous regional or local sphere 

for a period of 1 year and 8 months. 

 

 c) MR CARLES MUNDÓ, to a fine of 10 months, at a daily rate of 200 

euros, with personal subsidiary liability of one day for each two quotas that remain 

unpaid, and special disqualification from the exercise of elective public posts, be 

they in the national, autonomous regional or local sphere, and from the exercise of 

the functions of government in the national, autonomous regional or local sphere 

for a period of 1 year and 8 months. 

 

 4. We must ACQUIT and WE ACQUIT all of the defendants of the offences 

of rebellion and criminal organisation. 
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 5. We must ACQUIT and WE ACQUIT the defendants MR JOAQUIM 

FORN, MR JOSEP RULL, MR SANTIAGO VILA, MS MERITXELL BORRÀS and 

MR CARLES MUNDÓ of the offence of misappropriation of public funds. 

 

 6. The defendants are sentenced to costs, in the terms set out in section F) 

of this resolution. 

 

 7. Send a certified copy of this resolution to the European Union Court of 

Justice for its incorporation into the case files of the preliminary ruling raised by 

this Court and documented in a separate dossier. 

 

 8. Send a certified copy of this resolution to the Central Electoral Board and 

to the Provincial Electoral Boards of the Autonomous Region of Catalonia for the 

relevant legal effects. 

 

 9. Send a certified copy of this resolution to the Court of Auditors for the 

purposes of claiming civil liability from those defendants who have been convicted 

of an offence of misappropriation of public funds. 

 

 Regarding the requests for deduction of testimony from private parties for 

the possible prosecution of an offence of giving false testimony, record this in the 

proceedings for resolution in a separate ruling. 

 

 

 

  

Notify the parties of this ruling and insert it into the legislative collection. 

This judgment is final and not subject to ordinary appeal. 

Thus is it ordered and signed by: 
 
 
 

Manuel Marchena Gómez             Andrés Martínez Arrieta 
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Juan Ramón Berdugo Gómez de la Torre                       Luciano Varela Castro 

 

 

Antonio del Moral García                                              Andrés Palomo Del Arco 

 
 

Ana María Ferrer García 
 

 
 


